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ORDER

This is a petition filed under section 4 of the Kerala Local Authorities
(Prohibition of Defection) Act, 1999 for declaring that this respondent

committed defection and hence disqualified to continue as Councillor of
Kottayam Municipality and also for declaring her as disqualified to contest

as candidate in any election to the Iocal authorities for a period of six years.

2. The petitioner's case in brief is as follows; The petitioner and respondents

are elected Councillors of ward No.11 and ward No.52 respectively of
Kottayam Municipality, in the election to the local authorities held in
December,2O20. Respondent contested election as an independent not

belonging to any political party or coalition, in the election symbol ',mobile

phone". After swearing as a Councillor of Kottayam Municipality,

respondent filed a declaration to the secretary of the Municipality that she

was elected as an independent Councillor not belonging to any political

party or coalition. On the basis of such declaration the Secretary prepared a

register showing the party cormection of the respondent as an independent

Councillor. After the election respondent became the Chairperson of the

Kottayam Municipality with the support of UDF.

3. Petitioner submitted that thereafter on 31..10.2022, which is the

commemoration day of Smt. Indira Gandhi, the respondent joined INC

political party, in a function held at Kottayam DCC Office. According to the

petitioner respondent joined INC as a gratitude to their support to

respondent in the election to the office of Chairperson. Respondent

voluntarily abandoned her status of an independent elected Councillor and

commenced political work for INC during December, 2022.



4' on14'12'2022, respondent participated and addressed an agitation agairut
the alleged backdoor appointments and price hike of essentiar commodities
organised by the INC at Chanthakavala, Kottayam. The said protest meeting
was inaugurated by Congress leader and MLA sri. Thiruvanchoor
Radhakrishnan. In the said agitation respondent raised slogans praising the
INC and against LDF Government. The photogaph and news of said
agitation was published rn the Malayala Manorama dafly dated 1s.rz.2oz2
(Ext.A2(a)). The presence of respondent is clearly visible in Ext.A2(a)

photograph.

5. subsequently on 03.01.2023, respondent participated and addressed a
protest gathering organised by UDF at Samkranthi, Kottayam. The

photograph and news of said agitation published rn the Malayala Manorama

daily dated M.01.2023 is marked as Ext. A3 (a). The presence of the

respondent is visible in the Ext.A3 (a) photograph also.

6. The cause of action for filing this petition arose on 10.12.2020, the date of

declaration under rule 3 (2) (c) filed by the respondent, on 04.0r..2023 the

date on which the last news item of her joining INC was published in the

Malayala Manorama daily and on20.01.2023, the date on which the petitioner

came to know about the respondent,s act of defection to the INC. The

respondent has committed defection as provided under section 3 (1) (c) of

the Kerala Local Authorities (Prohibition of Defection) Act and liable to be

disqualified under the Act.

7. The respondent's case in brief is tha0 - petition is barred by limitation as the

alleged cause of action occurre d on 3-1,.1,0.2022. The cause of action is false
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and baseress' It is true that respondent contested and elected as an
independent candidate not beronging to any politicar party or coalition.

8' .r the Kottayam Municipality LDF having a strength of 22 Councinors, uDF
having a strength of 21 Counc,rors, BJp g Councinors and independent 1.
Respondent is the lone independent Councillor of the Municipality.
Respondent contested election to the office of Chairperson of Kottayam
Municipality and erected to the post with the support of uDF. she has been
continuing as an independent Councillor and Chairperson of the
Municipality. she discharges her duties in the Municipality without fear or
favour by upholding the interest of public. she neither joined any political
party or coalition nor taken any membership of any political party or taken
part in any political activities of any party or even shown any allegiance to
any political party or coalition.

9. Respondent further submitted that she contested the erection to the post of
Chairperson of the Kottayam Municipality as an independent candidate and
won the same without seeking the support of any politicar party or coalition.
she has not joined INC on 3r-10.2022 or any other dates shown in the
petition' she never gone to DCC office for any political activities. The
allegations are nothing but a marafide attempt to foist false case against the
respondent. The allegation that she has voluntarily abandoned the status of
an independent councilror since 31.10.2022 and had commenced political
work for INC from December, 2022 is utter false, baseless and imaginary.

10. The averment that the petitioner came to know about the respondent joining
INC (not admitted) on 20.0'i,.2023 is farse and misreading as respondent
never joined INC. Respondent has never participated in any protest
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organised by INC at Chanthakavara or any other place. It is arso untrue that
respondent raised slogans praising INC and agairut the LDF Government.

11' It is true that respondent participated the protest gathering at samkranthi,
Kottayam. The background of the protest was that a nurse aged 33 years
had consumed "Kuzhimandi" from a restaurant by name park Hotel at
Samkranthi and passed away due to the alleged food poisoning. There were
huge protest against the Hoter and the officers of the Municiparity
responsible, after the incident. This incident happened around 700 metres
away from the residence of the respondent and as a public spirited citizen,
the respondent was present at the venue. The protest prograrnmes were
organised by the political parties, consumer groups and organisations of
youth and women. As a public figure residing close to the place, respondent
participated and addressed the protest meets organised by many
organisatioru at sankranti. The UDF was just one among the organisations

that led the agitation in protest against the Restaurant and respondent has

participated and addressed the said protests as a member of public and not
as a member of INC or any other organisation.

12. Petitioner has no cause of action against the respondent.

13. The evidence in this case consists of oral testimonies of pw1 to pw4, RW1

to RW6, Exts. A1, A2, A2 (a), A3, A3(a), Aa, Aa @), A4(b), A5 (a), 81 and 82.

14. Both sides were heard.

15. The following points arise for consideratiory -
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a. whether the petition is filed within the time limit provided under rule
aA (2) of the of the Kerala Local Authorities (Disqualification of
Defected members) Rules?

b. Whether the petitioner has any cause of action against the

respondent?

c. Whether the respondent has joined INC as alleged?

d. Whether the respondent has committed defection as contemplated

under section 3 (f) (c) of the Kerala Local Authorities (prohibition of

Defection) Act?

16. Point No. (i) to (iv); As common questions of law and facts are arise for

consideration in these points, they are considered together for convenience

and to avoid repetition. Petitioner in this case is admittedly a Councillor of

ward No.11 of the Kottayam Municipality and as such the petitioner has the

necessary locus standi to file the petition under section 4 of the Kerala Local

Authorities (Prohibition of Defection) AcL Rule aA Q) of the Kerala Local

Authorities (Disqualification of Defected members) Rules provides that a

petition regarding the disqualification of a member shall be filed within 30

days from the date of deemed disquali{ication of the member; Provided that

if the petitioner proves that there exists sufficient reason for not filing the

petition within the time specified, the State Election Commission may accept

the petition.

17. As per section 3 (1) (c) of the Kerala Local Authorities (Prohibition of

Defection) AcL if an independent member not belonging to any coalition

joins any political party or coalition; he shall be disqualified for being a

member of that local authority. Respondent is undisputedly an independent
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Councillor of Kottayam Municipality and as such the only ground for
disqualifing the respondent is under section 3 (1) (c) of the Act.

18' According to the petitioner the respondent who was elected as an
independent Councilror joined the INC poriticar party on 31..10.2022vi2.the
commemoration day of smt. Indira Gandhi at a function held in DCC office
Kottayam' Petitioner came to know about the respondent,s act of joining
INC only on20.01,.2023. After getting knowredge regarding said conduct of
the respondent, he made enquiries and reliably understood that the
respondentjoined INC and activery participated in their political campaigns
held on 74.72.2022 at Chanthakavala and thereafter on 03.01..2023 at
Samkranthi, Kottayam.

19.In cross examination of the petitioner as pW1, he stated that

(Q) 31.10.2022 -cd o6lroflrEaa*ir Gni|oarul om.rorccp;JoE ca,cen0gmjns codrmroccoi
roco'uE oroqcm Grocccor6rDocno m;oerumd4 .05.Bom oool0erurocrmc co.*oJoS'trQ
onolooorocrmc onrntrcoororoirqo m;ro;c,cen'qooroirqo oJoco)croir(BoD<uilna 6cro1a14f
6,Crd5mqc5rBc?

(Ans) qgcro5a,lei acoemolg.

(Q) oogacooac@ Grgc.ocor5mo cam.rlocfi orgootrroolcnccoJl .,c*eos .co.,oolcs
nJlrm- ql.oldl4ro'oacenecoro onroloc$ oodlmrocmaco;anr.d oorn;coromtd
cula?oacorololl6t(mo(ofi D 

"grolrEaa,eil oroqcro.

(Ans) aqcucrEomcoJlq. onol aelooqgE *.,6na.,u'rerdoc.ros .,uo*3c.ruemrooirgocem-

craaoroJo <sroolcroro<o-.

20. However, petitioner has neither produced any copy of the newspaper
reports nor examined any Councilrors to substantiate his case that
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respondent joined INC on 31..10.2022. Moreover, while cross examining the
respondent as RW1, petitioner put nothing in this regard to her. During the
cross examination, RW4 categorically denied the suggestion of petitioner in
this regard' Therefore, there is nothing on the record that respondentjoined
the INC on31.10.2022.

21. According to the petitioner respondent had participated the agitation held
on'1,4.12.2022 at Chanthakavala, which was organized by INC against the
alleged backdoor appointments and price hike of essentiar commodities.
According to him respondent has also participated the protest gathering
held on 03.01.2023 at samkranthi, Kottayam organized by the uDF against
the death of a nurse who ate contaminated food from a hotel. The

photographs and news of the said poritical agitations were pubrished in the

Malayala Manorama daily dated rs.12.2022 and M.01..2023 respectiverp

which are marked as Ext. A2(a) and Ext.A3(a). According to the petitioner

the cause of action for the petition arose onC/..0'j,.20?i,the date on which the

last news item was published in the said daily and on20.0'r..20?i, the date

on which the petitioner came to know about the respondent's act of joining

INC.

22. The definite case of the petitioner is that he came to know the conduct of the

respondent only on20.01,.2023 through newspaper reports and through the

conversations of Councillors. In pursuance of it he filed the original petition

before the Commission on 17.02.20?3.

ln cross examination of PWL he replied that

" "goflrdae*il cacenEq4cplnf corrdrro .,ocrrogg Gr'gGrocoJsrDo mlocrurnrjlaf 31.t0.2022

qrod 
"OCD16" rsroolcoc". Gra6i .roerungcelep rsncjlorcenl "Ooe &sq@
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606nacruleJd.Cd oro6rorq@ Grool.c5rro. 2023 a.,o.,.r o4-6aJ .'J@Olcdoroo(o)
psdrmcsm- p,l9 oil.s(o)o ooo00 @cl)(ojld ocm(o.. esoaoJrol 20_

roqflool€@ GrDcoE oorpdilercalorof ,

ocsna @ffU(o oJ@to

23' Respondent is admittedry contested erection as an independent candidate
and subsequently elected as a chairperson of the Kottayam Municiparity
with the support of UDF' RW4, DCC president categoricaily stated that INC
supported the respondent to keep LDF at a bay from power. |oining a
political party by a Councillor of the Municiparity, who is none other than
the Chairperson of the Municipality is an important news, especially to
another Councillor of the Municipality. According to the petitioner he was
aware of the same from 31.10.2022 0nwards but conected the related
newspaper only on 20.01.2023.

ln cross examination of pw1 he further deposed before the commission
that

"c6c5QQ.ro qcrimn.gcenglco.icelqo oo8oc(od .,6o.rcorcorcercgo oc.$., mro'rrolrocormol4

cu5a-roocoi Gro crQoro. "

Therefore ex facie lacking bonafides in the statement that petitioner was
aware of the alleged act of defection only on 20.01,.2023. This is only to tide
over the period of limitation.

24.It is settled law that if a petition is based on multiple causes of action, the
period of limitation wourd begin to run from the date when the right to sue

first accrues. In the instant case the right to sue accrued on 31..10.2022.

25' ln vinayakumar R and others v A A Raouf and Another e075 (3) KHC 7gz), the
Hon'ble High Court held that "it is true that, it is the satisfaction of the



-10-

second respondent (Commission) that is material, in deciding whether to
accept a petition filed, in spite of the delay, where there exists sufficient
reason for not filing the petition within time. In the present case, apart from
the statement of the petitioner in his affidavit that he had come to know of
the defection only on77.0s.2024 from sri. Surya prakash, there is nothing on
record to support his bonafides. It is worth noticing that, the petitioner is a
Councillor of the Municipality............. ...petitioner being a
Councillor of the very same Municipality ought to have been aware of the
said developments. If the petitioner had no knowledge of the above facts;
he should atleast have pleaded such Iack of knowledge and the
circumstances under which he was prevented from coming to know of the
said deve1opments................... It is very easy for a person to give a

date and to say that, he came to know of the defection only on that date.

That is not sufficient to lend credence to the statement. He should have

explained the special circumstances that prevented him from acquiring
knowledge of the said facts, despite being a Councillor of the Municipality.,,
(Paragraph 15). Further, during cross examination petitioner has deposed

that he is well aware of all the political developments in Kottayam

Municipality.

26. Petitioner has not examined the Councillor who gave information regarding

the act of defection of the respondent to him. petitioner failed to substantiate

his case that he came to know the respondent,s acts of defection only on

20.01-2023. From the pleadings and evidence adduced, it appears that the

right to sue first accrued in this case on 21..10.2022. However, petition was

filed on 17.02.2023, beyond the time limit of 30 days, without being
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supported by a petition to condone the deray. Therefore the original petition
is barred by limitafion.

27' The next question is whether petitioner has got cause of action against the
respondent. As discussed in foregoing paras, petitioner i shavinglocus standi
to file petition under the Act. As per section 3 (1) (c) of the Kerala Local
Authorities (Prohibition of Defection) Act, if an independent member not
belonging to any coalition joins any politicar party or coalition; he shall be
disqualified for being a member of that local authority. Respondent is
undisputedly an independent Councillor of Kottayam Municipality. It has
come out in evidence that she was subsequently elected as the Chairperson
of the Municipality with the support of the UDF. According to the petitioner
as a gratitude of support extended by UDF in her election as Chairperson of
the Municipality she joined INC political party on g1.7}.2}22.However, as

discussed in the foregoing paragraphs, petitioner has failed to prove that
respondent joined INC on 31,.70.2022.

28' Another case put forth by the petitioner is that respondent participated the

agitation held on 14.12.2022at Chanthakavala, which was organized by the

INC against the alleged back door appointments and price hike of essential

commodities. PW2 allegedly witnessed the agitation held on 14.12.2022,

deposed before the commission that respondent was present at the venue

and having talks with sri. Thiruvanchoor Radhakrishan MLA of INC, who
inaugurated the agitation. In cross examination he deposed that respondent

addressed the gathering. However, there is nothing on record that
respondent expressed any arregiance to the INC during her alleged speech.

PW2 has not supported the case of petitioner that respondent raised slogans

in favour of INC and against LDF Government. pw2 is the only witness
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cited by the petitioner to prove that respondent was present at the venue of
agitation. According to him he wihressed the programme appears in the
Ext'A2(a) Malayara Manorama daily dated 14.12.2o2z.petitioner has no case
that only INC/UDF leaders were present at the venue of agitation.

29' Another act of defection pointed out by petitioner is that the respondent
participated and addressed the protest gathering organized by uDF at
smkarathi, Kottayam on 03.01.2023. petitioner cited pw3 to prove that
respondent has attended the protest gathering held on 03.07.2023 at
Samkrathi. According pW3, respondent was present in the meeting along
with sri. Thiruvanchoor Radhakrishan, MLA and other INC leaders and she
addressed the gathering against the spiralling price hike of
commodities. According to him he witnessed the programme reported in
the Ext.A3 (a) Malayata Manorama daily d.ated, M.0L.20?3.

30. Petitioner has no direct knowredge about the allegations in the petition
against the respondent. Being a Councilor of the Municiparity, he never
c.une across with any act of defection of the respondent either inside the
Municipal Council or outside the Municipar council. Therefore he heavily
relied on the photographs and news of agitations herd on 15.12.2022 and
04.07.2023 allegedly attended by the responden! which is marked as Ext. 42
(a) and Ext. A3 (a) respectively. In order to prove the authentici ty of. Ext. A2
(a) and Ext.A3 (a) photographs and news, petitioner examined the Bureau

Chief of the Malayala Manorama dairy, Kottayam as pw4. He testified before
the Commission that said photographs and news items were pubrished in
the Malayala Manorama dai-ly. He has arso identified the presence of the
respondent in the photographs. However, in the cross examirvltion he
deposed that
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"Ext.A2 (a), A3(a) and Ext .,A.4 (a) .nqcnuE ocrncoa cooccsc(rrcood oogrororog.
E.., ooDCCSC(r)co46qo orcdrorocgo Gooc6rn- cro.,4,cmoi a,lcocoJroooroocrn
"OrJl6- pc.gcud r,.tocorcod aelcollg. clcdom oool4clrolnsnjlcrno qcro5a14
ocrdroroqos org<ulacolaro m;oerumrJlai o6yg<oilocorJloll$g. eqec qcr6 .ra_r*ql
qnn -ilqonqo ocff)cGoeos coeuooc$oo)c corrccsc(rtcooeoscerc o(rrolig
pso"lseilqos erdl4rog.,,

Therefore, PW4 the Bureau Chief of the Malayara Manorama dairyhas failed
to testify the authenticity of Exts. Ext. A.2 (a), A3(a) and Ext A4 (a)
photographs and news reports.

3'l..In Prakash C V State of Kerala fudgment dated 15.01.2021 in Wp (C) No.
4756 / 2074 the Hon'ble High Court held that

"33' It is now well-settled that a statement of facb contained in a newspaper
is merely hearsay and therefore inadmissible in evidence in the absence of
the maker of the sta tement aDDearln in Court and deposed to have
perceived the fact re

PW4 categorically deposed before the Commission that Ext.A2 (a), A3(a)
and Ext A4 (a) photographs and news items are neither taken nor reported
by Manorama Photographer or Manorama Correspondent. The author of
Ext.A2 (a), A3(a) and Ext 44 (a) are unknown even to pw4. Therefore Ext.A2
(a) A3(a) and Ext A,4 (a) are inadmissible in evidence.

32. During the trial petitioner has improved his case by producing the Ext A4
(a) photograph and news reports of Marayara Manorama daily dated
15.02.2023 that respondent had attended the politicar agitation organised by
Kerala Municipal and Corporation staff Association, an association affilated
toINC.
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ln siniras Raghaaendra Rao Desai (Dead) By LRS v Kumar vamanrao @ Arok €t
others (2024 Live Law (sc) 194) the Hon'ble supreme Court reiterated the
settled position that " there is no quarrer with the proposition of Iaw that no
evidence could be led beyond pleadings.',

This is because the purpose of pleadings is to inform the other party of the
case they need to meet. Without pleadings, any evidence produced is
irrelevant and inadmissible. Therefore Ext 44 (a) is in admissible in
evidence.

33'Respondent has produced Ext.Bl and 82 documents to prove that she has
even attended the meetings organized by CpI and it does not mean that she
joined CPI. However, respondent has no pleadings in the objection in
support of facts disclosed in Ext.B1 and 82. Therefore the ratio of decision
in siniaas RaghaoendraRao Desai (Dead) By LRS v Kumar vamanrao@ Arok g
Others (Ibid) is equally applicable to respondent also.

34' It is significant to note that petitioner has no direct knowledge about the
respondent's alleged act of joining in INC. He has not adduced enough
materials in support of the case. petitioner is admittedly a headroad worker
belongs to CITU affiliated to CpI (M), which is a constituent of LDF.
Admittedlp LDF having majority in the Municipal Council. However,
respondent was erected as chairperson of Kottayam Municipality with the
support of uDF. It has come out in evidence that respondent survived a
no -confidence motion moved by LDF for removing her from the office. pw2
and PW3, who were cited as witnesses to respondent's participation in the
agitation organised by INC/ uDF, are admittedly trade union workers
belongs to CITU, affiliated to cpl (M). Therefore, there is every reason to
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believe that petitioner,pw2 and pw3 are having cornmon interest to oust
the respondent from Councillorship of the Municiparity. It is pertinent to
note that petitioner has not cited any independent wihresses to prove that
respondent participated agitations and she is now in INC camp.

35' However, respondent admitted the fact that she had attended the agitation

representative of the people. It is come out from the testimony of RW4, DCC
President that it was a public meeting organized by INC and people
irrespective of political ideology has been participated the agitation.
However, no further cross examination in this aspect. pw3 deposed in chief
examination that respondent addressed the gathering. But in cross
examination he corrected that he witnessed only the speech delivered by sri.
Thiruvanchoor Radhakrishanan MLA, the INC reader. petitioner has no
case that respondent made a political speech in the agitation. Undisputedly

held on 03.01.2029 at Samkranthi, Kottayam.

participated the agitation as a member of

the meetings were organized for social

campaigru. Thereforg petitioner has no

respondent.

According to her she

public and an elected

causes rather than political

cause of action agairut the

36' Respondent is a Councillor and chairperson of the Municiparity. Therefore,
it is quite natural that she being invorved in social issues. Being a lone
independent Councillor, there is limitations in organizing agitations of such
great magnitude by the respondent. It is come out from the testimony of
RW4 DCC President that peopre irrespective poriticar ideology took part in
the agitation held on og.o1.2o2g and it was a public meeting organised by
INC in protest against the death of a woman due to food poisoning.
Petitioner failed to prove that respondent made a poriticar speech in the



-16-

meeting for advancing the prospects of INC by abandoning her stafus as
an independent Councinor. The aneged sharing dais with a poriticar leader
or taking part in the agitations organized by a poriticar party as a public
functionary, for a pubric or sociar cause would not ipso facto activities
tantamount to changing a,egiance to that poriticar party or coalition. The
evidence Iet in is not capabre of suggesting that respondent joined INC
political party.

37'rn Chinnamma varghese v.state Erection commission (2w (4)KHC 527) the
Division Bench of Hon'bre High court herd that ,, incurring of the
disqualification under imy one of the contingencies depends upon the
existence of a definite set of facb, which are required to be specifically
pleaded before they are sought to be proved to establish the allegation of
disqualification under the Act,'(paragraph L9)

38'ln Madhu v state Erection commission fludgment date dr7.r2.2oog no p No.
35632/ 2ff,3 and connected cases) the Hon'bre High Court observed that ,,the

policy of Iaw in all legislations covering the field of election is that the
elected member shourd be Ieft to discharge his duties to the constituency
and he should not be disturbed unnecessarily. The validity of the erection
can be gone into by the competent court if the conditions for charenging the
election are strictly complied with. The same principle will apply to
disqualification also.,,

39. Petitioner has failed to prove that respondent by her conduct align with INC
political party or UDF coalition to attract section 3 (1) (c) of the Act.
Therefore this is not a fit case for finding that respondent has committed
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defection under section 3 (1) (c) the Kerara Locar Authorities (prohibition of
Defection) Act.

In the result, Original petition is dismissed.

Pronounced before the Commission on the 256 day of Februa ry 2fI4..

sd/-

A. SHAIAHAN

STATE ELECTION COMMISSIONER
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APPENDx
witness examlned on the side of the Petitioner

PWl Sri. M. S. Venukuttan

PW2 Sri. Bijumon P.C.

PW3 Sri. T.M. Muhammed Kabeer

PW4 : Sri. Raju Mathew

Witness examined on the side of the Respondent

RW1 Smt. Bincy Sebastian

RW2 : Sri. Jayachandran N.

RW3

A1

Sri. Sabu Mathew

RW4 Sri. Nattakam Suresh

RWs : Sri. Sirajudheen p.K.

RW6 : Sri. K.B. |oseph

Documents produced on the side of the Petitioner

,{2 (a)

Copy of the Nomination submitted by Bincy Sebastian

Copy of the Malayala Manorama daily dated 15.12.2022

Photograph and foot note at page No. 2 of Ext. A2.

Copy of the Malayala Manorama daily dated, 04.01.202g

Photograph and foot note at page No. 2 of Ext. A3.

Copy of the Malayala Manorama daily dated, 15.02.202g

A3 (a)

A2

A3

A4



Aa (a)

A5

A5 (a)
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Photograph and news report at page No. 2 of Ext. ,A.4

Copy of the Madhyamam daily dated, 05.04.2022

Photograph and foot note at page No. 3 of Ext. A5.

Documents produced on the side of the Respondent

Copy of the Janayugam daily dated,12.12.2023

Notice (Printed matter)

B1

82

sd/-

A. SHAIAHAN

STATE ELECTION COMMISSIONER
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