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COMMON ORDER

These original petitions are filed by petitioner under section 4 of the Kerala
Local Authorities (Prohibition of Defection) Act, 7999 for declarhg that
respondents, who are the elected Councillors of Changanassery
Municipality, have committecl defection and hence disquatified to
continue as Councillors of Changanassery Municipality and also for
declaring them as disqualified to contest as a candidate in any election to
the local authorities for a period of six years. Since common questions of
law and facts arise in these cases they are hied together, as OP No. 59 /ZOZ3
as leading case.

2. The petitioner's case is that: - The petitioner and respondents have
contested the General Election to the local authorities hetd in the year 2020

as candidate of Indian National Congress (herehafter , INC'), in the official
symbol "Hand" and got elected as Councillors of Changanassery
Municipality. Petitioner is representing ward No. 7. Respondents are
representing ward No. 33 and 17 respectively. After the election,
respondents filed sworn declarations before the Secretary of the
Municipality stating their allegiance to INC as Councillors of INC. On the
basis of such declaration, the Secretary of the Municipatity had prepared
Political Affiliation Register, wherein also it is stated that respondents are
elected Councillors belonging to INC. INC is a constituent of UDF
coalition. [n Changanassery Municipality the contest was mainly between
the UDF and LDF.

3. Altogether 37 elected Councillors in the Changanassery Municipality. Out
of it, 18 Councillors belonging to UDF coalition, 16 Councillors belonging
to LDF coalition and 3 Councillors belonging to BJp political party. UDF
consists of 9 Councillors belonging to INC, 4 Councillors belonging to
Kerala Congress, 2 independent Councillors supported by UDF and 3 pure
independent Councillors. LDF consists of 12 Councillors betonging to Cpl
(M), 1 Councillor each belonging to Kerala Congress (M) and
Janathipathiya Kerala Congress, 2 independent candidates supported by
LDF.

4. On getting maiority, one Smt. Sandhya Manoj, a pure independent
Councillors was elected as Chairperson of Changanassery Municipality
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with the support of UDF. IA/hile so, LDF Councillors in the Municipality
moved no confidence motion against the Chairperson of the Municipality
for removing her from the office. The no confidence motion against the

Chairperson was slated for considerationon27.07.2023. The UDF coalition

decided to defeat the no confidence motion.

5. In the aftermath of no confidence motion, the District President of the INC,

who had recommended the symbol of INC to the candidates belonging to

INC, issued direction in writing (whip) dated 19.07.2023 to the Councillors

belonging to INC, including the respondents directing them to abstain

from the meeting of the no confidence motion scheduled to be held on

27.07.2023. The whip was issued to the respondents by registered post with
acknowledgment due. However, respondent purposely evaded from the

acceptance of whip, knowing the contents of the whip, and the registered

post contahing the whip was ultimately retumed to the sender with the

endorsement "unclaimed". In addition to the above, whip was tried to be

served on the respondents directly, which was refused by the respondents.

Hence the whip was served by affixture at the residences of the

respondents in the presence of witnesses on 26.07.2023. Further, a copy of

the whip was communicated to the Secretary of the Changanassery

Municipality as mandated under rule a Q) of the Rules.

6. On 27.07.2023, when the no conJidence motion was taken up for

consideration in the meeting of Councillors of the Municipality, the

respondents, who are legatly bound by the direction of political party,

participated in the meeting, take sides with opposite LDF coalition and

voted in favour of the no confidence motion. Resultantly, the UDF

supported Chairperson Smt. Sandhya Manoj was removed from the office.

The said conduct of the respondents is in gross defiance of the whip issued

by their political party and by colluding with the opposite LDF-

Respondent have voluntarily abandoned the membership of INC, by

joining the opposite LDF coalition. Respondents by their conduct have

committed defection under both limbs of section 3 (f) (a) of the Kerala

Local Authorities (Prohibition of Defection) Act and liable to be

disquatified under the provisions of the Act.

7. The respondents' case in brief is thaq - It is true that respondents were

contested and elected as candidates of INC from ward No. 17 and 13
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respectively of the Changanassery Municipality. There is no lawful
direction from the political party INC as to its stand on the no conJidence
motion against Chairperson of the Municipality held on 27.02.2023. lt is
true that there are altogether 37 elected Councillors in the Municipality,
out of which 3 Councillors are independents. After the electioru no political
party or coalition have secured majority in the Municipal Council to elect
Chairperson by its own. Using the said situation one Sandhya Manoj, an
independent elected Councillors, contested as candidate for the office of
Chairperson of the Municipality and won the election. It is pertinent to note
that said Sandhya Manoj has no connection with INC or UDF. During the
General Election held in 2020, she contested from ward No. 15 against the
candidates of UDF by soliciting votes as an independent candidate. The
tenure of Smt. Sandhya Manoj as Chairperson was an utter failure and she
was committed several corruptions. In that background certain members
moved no confidence motion against her.

8. It is false and incorrect that whip have been served to the respondents. In
fact, no written directions by way of whip have been served to the
respondenLs by INC in connection with the no confidence motion held on
27.07.2023. Respondent never refused any postal cover containing the whip
as alleged. It is false and incorrect that respondents purposely evaded from
the acceptance of postal article. It is equally untrue that on 26.07.2023 whtps
have been affixed in the front door of the respondent's house. Respondents
have no knowledge about the communication of alleged whip to the
Secretary of the Municipality. The documents produced by the petitioner
are created by him for filing these originat petitions. Respondents have no
knowledge about the existence of alleged whip, prior to the meeting of no
confidence motion. Respondents never violated any whip issued by their
political party. The no confidence motion was moved against a corrupted
person and respondents have every right to oust her from the post under
the provisions of the Kerala Municipality Act. No person can restrain a
Councillors from exercising of his rights conferred by law to oust a corrupt
Chairperson from the office by supporting the no confidence motion.

9. Respondent admitted that they participated in the meeting of no
confidence motion against Smt. Sandhya Manoj hetd on27.07.2023 and,
voted in favour of the no confidence motion. However, the definite case of
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the respondents is that they never cast vote against either an INC or UDF

Councillor and therefore there exists no question of any voluntarity giving

up of membership of INC. Respondent, never acted against the interest of

their political party INC. The original petitions lack merit and liable to be

dismissed.

10. The evidence in this case consists of oral testimonies of PW1 to PW7, RW1

to RW5, documents Ext.41 to A23, Ext.81 and Ext.X1 to X5.

11. Both sicles were heard.

12. The following points arise for consideration, namely; -

(i) Whether respondents have been served the whip prior to the

meeting of no confidence motion against the Chairperson of the

Municipality held on 27.07.2023, as mandatecl under section 3 (2) of

the Act?

(ii) \Alhether respondent was aware of the decision and direction of INC

to abstain from the meeting of no confidence motion held on

27.07.2023?

(iii) Whether the respondents have disobeyed the decision and direction

of INC in the meeting of no conJidence motion held on 27.07.2023?

(iv) Whether respondents by their conduct voluntarily abandoned the

membership of INC?

(u) Whether respondents have committed defection as contemplated

under section 3 (t) (a) of the Kerala Local Authorities (Prohibition of

Defection) Act?

13. Points No. (i) to (v); - As colrlrnon questions of law and facts arise for

consideration in these points, they are considered together for convenience

and to avoid repetition. Petitioner is admitteclly an elected Councillors of

Changanassery Municipality. The Original petitions were f iled by the

petitioner alleging defection against respondents, who are elected

Councillors of Changanassery Municipality. Therefore, undisputedly

petitioner is having locus standi to file the petition before the Commission

under section 4 of the Kerala Local Authorities (Prohibition of Defection)

Act. Petitioner was contested and elected as candidate of INC from ward

No.7 of the Changanassery Municipality and respondents were admittedly

contested and elected as candidates of INC from ward No. 33 and 17

respectively of the same Municipality. According to the petitioner, the
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respondent who were elected as candidates of INC in the Municipality,
voted in favour of the no confidence motion moved by opposite LDF and
thereby incurred defection under the provisions of the Kerala Local
Authorities (Prohibition of Defection) Act. Commission ordered joint trial
of both original petitions, since it appears that common question of law
and facts arises in both the proceedings.

14. After General Election, acimittedly the UDF Councillors in the
Municipality, including the respondents voted in support of Smt. Sandhya
Manoj for the office of Chairperson and she became the Chairperson of
Municipality with majority votes. LDF is the main opposition in the
Municipality. It is evident from the Political Affiliation Register, which is
marked as Ext.A8 (a) that Smt. Sandhya Manoj was contested and elected
as independent candidate not belongs to any political party or coalition.
There is no dispute over the enkies in Ext.A8 (a). The District President of
INC, Sri. Nattakam Suresh, who was examined as PW6 admitted that, Sri.

Joshi Philip was the District President of INC at the time of General
Election. However, PW6 explahed the circumstances under which INC
fielded Smt. San<Ihya Manoj as their candidate after the General Election.
He admitted that UDF having no absolute majority in the Municipality to
form Board. Therefore, UDF supported independent candidates for the
posts of Chairperson and Deputy Chairperson of the Municipality.
Accordingly, as per understanding Smt. Sandhya Manoj was elected as

Chairperson for a period of two years. However, PW6 further clarifie<t that
no decision had been taken in UDF to remove her from position after the
expiry of said two years tenure. The respondent who was examined as

RW1 and RW2 confirmed that Smt. Sandhya Manoj was elected as

Chairperson with the support of all UDF Councillors, including
respondents. The said fact is further corroborated by the record of Minutes
of the UDF meeting held on 28.12.2020, which is marked as Ext.A23.
Ext. A23 would goes to show that UDF Councillors, including the
respondent were participated in the meeting held on Z8.72.ZOZO and taken
a decision to vote in support of Smt. Sandhya Manoj for the post of
Chairperson. Therefore, petitioner has proved that Smt. Sandhya Manoj, a

pure independent Councillor was elected as Chairperson of the



-8

Municipality with the support of all the UDF Councillors in the

Municipality.
15. While so, LDF Councillors in the Municipality moved a no confidence

motion against Smt. Sandhya Manoj, which was scheduled to be held on

27.07.2023. However, according to the respondents the no confidence

motion against Smt. Sandhya Manoj was moved by Councillors beyond

political lines. However, District President of INC in cross examination as

PW6 categorically stated that no confidence motion against Smt. Sandhya

Manoj was moved by LDF. It is further corroborated by the Ext.XS Minutes

of the meeting of no confidence motion that no confidence motion was

moved by LDF with the support of respondents and one independent.

Therefore, there is material on record that no confidence motion against

SmL Sandhya Manoj was moved by LDF.

16. In the aftermath of no confidence motion against ChairPerson, the District

President of INC issued whip to all elected members belonging to INC,

including the respondents directing them to abstain from the meethg no

confidence motion. The INC political party intended to defeat the no

confidence motion by abstaining from the meeting. The copy of whip

issued to respondent in OP No. 59/2023, Sri. Varghese Thomas, is marked

as Ext.A9. Ext.A11 is the postal receipt in proof of despatch of postal article

to his address, tfuough registered post with acknowledgment due. Ext.A12

is the retumed postal article containing the whip. The copy of whip issued

to the respondent in O P No. 60/2020, Sri. Raju Chacko is marked as

ExLA1O. Ext.A13 is the postal receiPt in proof of despatch of postal article

to his address through registered Post with acknowledgment due. Ext.A14

is the retumed postal article containing the whip.

17. According the petitioner on refusal of respondent to accept the whip, when

tendered directly, the political party through its office bearers served the

whip by affixture at the premises of the residences of the respondents.

Ext.Al5 is the duplicate coPy of whip affixed at the residence of the

respondent in OP No. 59 /2023 in the presence of witrresses. Ext.A16 series

are the photographs taken at the time of affixture. Ext.A17 is the duplicate

copy of the whip affixed at the residence of the respondent in OP

No.60/2020. Ext.A17 series arq the photographs taken at the time of

affixture. Ext. A19 and A20 are the copy of whip communicated the
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Secretary of the Changanassery Municipality as provided under section 3
(2) of the Act.

18. The District President of the INC, during the examination before the
Commission as PW6, identified Ext.A.9 ancl Ext.A10 whip issued by him to
the responc{ents, Ext.411 and Ext.A13 postal receipts, Ext.A,12 and Ext.A14
returned postal articles. PW6 further idenrified the Ext.A15 anci Ext.A17
duplicate copy of the whip affixed at the residence of the respondents and
Ext.A19 and Ext.A20 copy of the whip communicated to the Secretary of
the Municipality. Though PW6 was cross examined at length by the
Counsel for the Respondent PW6 maintained his consistent stancl.

19. The consistent case of the respondents is that they were not served whip
by their potitical party prior the meeting no confidence motion hetd on
27.07.2023. However, petitioner has proved the despatch of whip to the
addresses of the respondents, through registered post with
acknowledgment due on 24.07.2023. It is also evident from Ext.A12
returned postal article that postal intimation was given to the respondent
in OP No.59/2023 on25.07.2023. However, he was not turned up to collect
the postal article and therefore it was ultimately returned to the sender
with the endorsement "absent". It is further evident from Ext.A14 returned
postal article that postal intimation was also given to the respondent in O
P No. 60/2023 on25.07.2023 and again on 26.07.2023. However, he was not
furned up to collect the postal article and therefore it was returnec-l to the
sender with the postal endorsement ,' addressee unclaimed',. Though
different endorsements are made on Ext.A12 and A14, in substance it
signifies that the addressees did not take possession of the postal articles.
RW1 in cross examination denied that he was issued intimation by the
postal authorities before returning the postal article. He has not examined
the postman concerned to rebut the endorsements on the postal cover.

20- It is significant to note that respondents have no case that the addresses
shown in Ext.A12 or A14 postal covers are incorrect. In fact, respondents
while examining as RW1 and RW2 admitted that the addresses shown in
Ext..A12 and A14 are correct addresses.
RW1 in cross examination deposed that, -
"Ext.A14 shown to me. poiloet From Grd0.pcru- cnc5a,. m;eocrv. , DCC

Arcr,r1.-Q1Qq" , To <aocricru- o6cc0poc6m" . 6c.gomjlas "61cmoi "6orQ ollgc.uocem- .
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Ext-Al4 -oel cDQDCru- oocc0(oc6ln". co(\9cru" 6,c)*- (sq6m" (0) a,cucilocQ .'jloa,l<tf,

tnctaimed oofiD'a)36rD(rro . (oolo)ccffDc ? (Ans) molcocem*

RW2 in his cross examination deposed that -

" &qocg nilcococD crilcoroo eiocoE ocoi4 ornrploco,lcojlgena-. orE cnloroorramrrolai

.,.rcr0$corloo ojl"m" rncf,a,coE rcrourla,co" pggcorcuE6)' ocra$cojloo Gr6oo6(mud6)"

nil6cgm" cnrda,ccoo oroorla,co" goenermol<orco. 6ro)3oE DCC ce,cgorroroilocQ ailslqgg

"ucrE$ 
q4curErwo&,o)cdD-. ca,cleoto DCC qgcnrlor:cS cncSa,o oucro.dlocD Grocjloco. Ext A9

shown to me. pro- ca,cgcor. DCC 6m:1o.ucf,1orf, a.g" miqo oosoqcm crasu@)c5rD-. plc
a,ruro- 

"6;rn1an- 
rsnq9r[g oagilgeprocem'. Ext All Shown to me. pol 

"O(rjl6)' 
GroCUm)'

orqilgeE ercq.;ai oom:lJgi rcrgem'. Ext. Al2 shown to me. po,- DCC @mio-trcQ tuocor4

oe1ccp,1or.r- c".rccp;a$ ood$6ruA cro6rD-. Ext A tz coelco,nf, oncqcpoqcQ a,cracu' pene'.

Ext Al2 Go6'uojl(d a,csnacmoi "Ooq "4uA 
GroQlcru- orqem-. Ext Al2 @6,coo a,cucilni

oJooro- 25.07.2023-m- Postat authority intlmation rOOrmCOrCcOi A,c5rroffrd. (0) 
"ocro"

a,coemorocepsm- ro1o14or4ro? (Ans) Absent oOCm Go5'xocH€roroil, Retum to sender

"61rm- 
a,cenidolanro.'

Respondents have neither disputed the correctness of their addresses nor

the geniuses of the postal endorsements. When a notice is sent by

registered post to the correct address, there is a presumption that it has

been duly served to the addressee.

21. Further, the manner in which a political Party or coalition may give

direction to its members is Provided in rule a Q) of the Kerala Local

Authorities (Disqualification of Defected members) Rules, which reads as

follows; -

" (2) While issuing a direction under sub-rule (1) directly, the person who gives

it shall obtain a receipt from the member and while sending it by registered

post it shall be done along with acknowledgment due and while effecting

it by affixing it shall be done in the presence of at least two witnesses. Copy

of the direction in writing shall also be given to the Secretary."

22. ln Praueena Raoikumar V State Election Commission (2023 (6) KLT 845) the

Hon'ble High Court has examined the legal effect of returning the postal

article either as addressee " unclaimed" or "refused" and held that, -
,' If the notice sent to the correct address is retumed either as unclaimed or

as addressee left, the failure to serve the notice can only be attributed to the

addressee and not to the sender" (Para 21)

" Refusal of notice and notice returned as unclaimed, both tantamount to

service of notice, iI it was intimated within time especially in the context of

the Act. otherwise, every wily recipient would be able to defeat the Process



- 11-

of law by altowing the postal article to be retuned as unclaimed. In
Harcharan Singh V Smt. Sliuani aul Others (1981) 2 SCC 535) andin lagndislr
Singh V Nattu Singlt (1992) 1 SCC 647) the Supreme Court had observecl
that a notice refused to be accepted can be presumed to have been served
on him. In the said decisions, the Supreme Court observed that when a

notice is sent to the correct ac{dress, the obligation of the sender ends with
that, and if he cloes not claim the notice, it shalt be deemd that there was
valid service of notice. Viewed in the above perspective, it is eviclent that
the respondents were served with the whip" (Para22).

23. Petitioner has a case that in addition to sending the whip through
registered post, the District President of INC has served the whip to the
respondents by affixing it at the premises of the residences oI respondents
in the presence of witnesses. PW6, the Dishict President of INC identified
the Ext.A15 and Ext.A17 duplicate copy of the whip served through
affixfure. There is no cross examination of PW6 on the above aspect. On
the reverse side of Ext.415 and Ext.417 duplicate copy of whip, contains
Mahazers prepared by PW3, who is the Changanassery East Block
Committee President of INC in the presence of two witnesses each. one of
the witnesses was examined as PW4, who supported the case of the
petitioner. PW4 identified his signature in Ext.A17. one of the witnesses of
Ext.A15 Sri. Shyam Samson is a Councillor of the Municipality. Ext. A,16
series and Ext.A18 series are photographs taken at the time of affixture of
whip PW3 and PW4, who were present at the time of affixture of whip
identified the Ext.A,16 series and Ext.A.18 series photographs.

24. The District President of INC, in cross examination as pw6, further
deposed before the Commission that a meeting of parliamentary party of
INC in Changanassery Municipality was convened prior to the no
confidence motion and which takes a decision to abstain from the meeting
of no confidence motion against smt. sandhya Manoj. petitioner examined
PW7, who is the UDF Niyojakamandalam Secretary of UDF. pW7
produced the Minutes Book of Changanassery Municipality UDF
Parliamentary party Minutes as Ext A23. It appears that minutes of the
meeting of parliamentary pafty is being recorded regularly for a period
from 28-72.2020 to 70.02.2024 as evident from Ext.A23 Minutes Book. rt
further appears from the Minutes dated 24.02.2023 in Ext.A23 Minutes
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Book that a meeting of UDF Parliamentary Party was held on 24.07.2023

and taken a decision to issue whip to the elected Councillors of UDF and

independents supporting UDF, directing them to abstain from the no

conlidence motion moved by LDF. Smt. Sandhya Manoi was also present

in the UDF meeting held on 24.07.2023.

25. As per section 3 (2) of the Kerala Local Authorities (Prohibition of

Defection) Act and rule 4 (2) of the Kerala Local Authorities

(Disquatif ication of Defected members) Rules it is mandatory that copy of

the whip should be given to the Secretary of the Municipality concerned-

In the present case, the District President of the INC, in cross examination

categorically stated that he has entrusted the Parliamentary Party leader of

UDF in the Municipality, PW1 to hand over the copy of the whip to the

Secretary of the Municipality. PW1 in cross examination corroborated the

fact that Ext.A19 and A20 whip were handed over to the Secretary by

himself. The Municipal Secretary, who was examined as PW2 confirmed

the receipt of Ext.A19 and A20 copy of whip on 25.07.2023 and produced

the office copy thereof as Ext.X4. Therefore, in unequivocal terms

petitioner has proved the service of copy of whip to the Secretary of the

Municipality as mandated under law.

26. PW6, the District President of INC, in his cross examination made clear that

Smt. Sandhya Manoi was elected as Chairperson with the suPPort of UDF

for the initiat period 2 years. However, she continued in the post beyond

the period of two years with the concurrence of UDF. There is no direction

to Smt. Sandhya Manoi by UDF to step down from the post' Neither INC

nor uDF has taken a decision to remove her from the post after the expiry

of two years. On going through the objection, it appears that her

overstayed in the post of President was not a reason for the respondents to

support the no confidence motion against her.

27. ln para 10 of the Chief affidavit filed by respondents, it is admitted that

they attended the meeting of no confidence motion against smt. sandhya

Manoj and voted in favour of the no confidence motion. RW1 further

admifted that one of the signatories of the Minutes dated 27.07.2023 9ti.

Arun Mohan belongs to CPI (M), a constituent of LDF' However, in para

22 of the Chief affidavit filed by the petitioner as PWl, it stated that



" oroooerorogqilrid q.o.n1.o6po:- orn oc"Xflcoroccoll "ooildoro "61nf,.orjl."g"o:-oc$
rudocco.)ccrDcos aancnccr8ol qoEmjlucejlfl o-otcor-raco:s"rruocnroilocoilgge
ooojlcorcm: @co(o)(6ruilci "61nf,.o!1."6y"o"- 

cmcGscrgo nflcm- acrE$ olld er."eil4poel
.uc65flan- cnnccDcuo Grd6rrlc{o m"slso"Jg6,(qo .ucr8$ 64cudrwoarEeiscolcf, a,goro
orgcaa.rrooiloa. qrmerrilo- o.'togsm oot5roolaf, cro.u.'rrcffulrogl" pscuroruroil

toilsoeroca.nro."

It is pertinent to note that there is no cross examination on the above
statement. It is settled legal position that the testimony of a witness which
is not challenged or controverted in cross examination is deemed to be
admitted by the cross examining party.

28. There is enough material on the record that INC has taken a conscious
decision to abstain from the meeting of no confidence motion. From the
evidence of PW6, it is crystal clear that INC is desirous of the continuance
Smt. Sandhya Manoj as Chairperson. Accordingly, the District President of
INC issued whip to the respondents directing them to abstain from the
meeting of no confidence motion. Petitioner examined the present
Authorised Officer of the Commissiory who was appointed under section
19 of the Kerala Municipality Act, as PW5. PW5 produced the Minutes of
the Meeting of No confidence motion held on 27.07 .2023 as Ext.XS. Ext.XS
would goes to show that both respondents were attended the meeting of
no confidence motion held oo27.07.2023, cast their valid votes in favour of
the no confidence motion and ultimately the no confidence motion was
carried with majority. In para 8 of the objection respondents admitted that
there are altogether 37 elected Councillors in the Municipality. Further,
respondent has not controverted the case of the petitioner that out which
16 Councillors are belonging the LDF coalition. Therefore, LDF coalition is
not having the required majority its own, to carry the no confidence motion
against Chairperson. However, there is material on the record that
respondents joined hands with the elected Councillors of opposite LDF
coalition to expel the Chairperson of the Municipatity supported by INC,
in violation of the whip issued by the politicat party. Respondent has no
case that barrhg respondents no other Councillors belonging to INC/UDF
had participated the meeting of no confidence motion. In other words, no
Councillors of uDF, other than respondents participated the meeting of no
confidence motion.
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29. From the side of the respondent, RW3, RW4 and RW5 were examined RW3

is stated to be a former Booth President of INC. According to him the no

confidence against Chairperson was moved by LDF, UDF and BfP. RW4 is

stated to be a former Booth Vice President of INC. According to him there

is a decision by the local unit of INC to move no confidence motion against

Smt. Sandhya Manoi. RW5 is stated to be the former Changanassery West

Block President of INC. He deposed before the Commission that LDF

secured majority of seats in the Municipality. On going through the

objection, even the respondents have no such case. It appears that RW3 to

RW5 are skongly interested witnesses and their testimonies are against the

substantive evidence on the record and hence cannot be relied on.

30. In para 13 and 17 of the objections, respondents have raised the allegations

of corruption and nepotism against the Chairperson during her tenure.

Therefore, according to him Councillors irrespective of political affiliation

moved no confidence motion against the Chairperson for removing her

from the position. However, respondents have not pointed out any single

instance of corruption or nepotism by the Chairperson.

The Hon'ble Apex Court in Babubhai Muliibhni Patel V Nandlal Khodidas Barot

('1974) ZSCC 706) examined this aspect and held as follows, -

"There is no legal bar to the passing of a motion of no confidence against an

authority in the absence of any charge of impropriety or lapse on the part

of that authority. The essential conno tation of a no confidence motion is

that the ainst whom such motion isar a assed has ceased to en o the

confidence of requisite maiority of members." (emphasis suppliecl)

Therefore, the allegations of corruption and nepotism levelled against the

Chairperson are not relevant considerations in moving no confidence

motion. Hence the case of the respondent in this regard is unsustainable.

31. In para 17 of the obiection respondents asserted that they have ample

authority to move no confidence motion against a corruPt Chairperson to

protect the interest of the Municipality. The said contention is already

found unsustainable. Further, according to the respondents there are clear

provisions in the Kerala Municipality Act conferring rights to a Councillors

to move no confidence motion against an erring Chairperson. In fact, the

provisions of settion 3 (1) of the Kerala Local Authorities (Prohibition of

Defection) Act, 1999 are having overriding effect over the provisions of



Kerala Municipality Act, 1994. Therefore, the rights conferred under
section 19 of the Kerala Municipatity Act to a Councillors is always subject
to the provisions of section 3 (1) of the Kerala Local Authorities
(Prohibition of Defection) Act, 7999. In other words, the provisions of
section 3 (1) of the Kerala LocaI Authorities (Prohibition of Defection) Act,
1999 wlll prevail over the provisions of Kerala Municipality Act,7994.

32. Further, in Varghese VV V. Kernla State Election Commissiort (2009 (3) KLT 1)

the Hon'ble High Court observed that

"9. The learned Senior Counsel Sri. Ramkumar contends that in modern
democracy the elected member is free to vote according to his conscience,
in the absence of specific whip, particularly in view of the modern trends
in democracy-intra party groups. We are afraid, the Court will not be
justified in taking judicial notice of such developments and in re-writing
law. The Court shall only analyse the facts and decide the case in
accordance with law and uphotdhg the spirit of laws. The law, as it stands
now, is unambiguously clear that one has to be ioyal to his political party.
The situation would be different if the politicat party itself, taking note of
such strange realities, permits the elected members to cast conscience vote,
in such situations the whip itself is for decision by the individual concerned
according to his conscience."

33. The Hon'ble High Court tn Niznr Mulummed v Misy slnji (Judgment dated
78.12.2024 in WA No. 7454/2024\ observed rhat
"12. Appellant does not dispute that he had declared his allegiance to the
coalition UDF after getting elected as a member of the panchayat.
Appellant had voted in the election to the post of president of the
panchayat in support of the independent candidate Mrs. Cissy Jaison, who
was fielded by the UDF. It is also a germane fact that Appellant got elected
as Vice President of the panchayat as the candidate fielded by uDF. His
resignation from the said post was not decided by UDF. A no confidence
motion was moved against Mrs. Cissy Jaison after Appellant resigned from
the post of Vice President. As proved before the Commission, the decision
of UDF was to abstain from voting. Though the president was a person
elected to the post with the support of UDF, the Appellant supported the
no confidence motion moved by opposite coalition......................In view of
the provisions of the relevant Act and law laid down by this Court in

- 15 -



-16-

various decisions, we are of the view that these acts of the Appellant are

sufficient to conclude that he had voluntarily withdrawn from the coalition

which he was a part and also joined another coalition. The shifting of

toyalty is vivid. Therefore, he must be considered to have voluntarily given

up his membership."

The facts hightighted in the above judgment are more of less similar to that

of present case.

34. In Rama Bhaskaran V Kerala State Election Coruniission nnd Others (2018 (2)

KHC 126) the Hon'ble High Court held that "a person, who is a member

of a political party, which in turn is part of coalition, who acts against the

interest of coalition or who won an election with the supPort of members

of a rival coalition would be seen as acting against the interest of his own

political party, which atlied itsetf with a coalition."

35. tt has come out in evidence that respondents were aware of the decision

and direction of the political party to abstain from the meeting of no

confidence motion moved by LDF coalition, against the Chairperson

supported by UDF. Admittedly, LDF coalition is having no required

strength in the Municipality to expel the Chairperson through no

confidence motion, but respondents in collusion with LDF, extended their

support in expelling the UDF supported Chairperson and thereby

overthrow the UDF rule in the Municipality. They succeeded in their

efforts. The respondents have also acted in defiance of the whip issued by

their political party. There is also clear evidence that respondents shifted

their political loyalty to the opposite LDF coalition through their overt acts.

Therefore, the only inJerence possible is that respondents have voluntarily

given up their membership of the INC political party, as provided under

section 3 (1) (a) of the Kerala Local Authorities (Prohibition of Defection)

Act.

36. In the result oPs are allowed and the respondents in oP No.59/2023 and

OP No.60/2023 are declared as disqualified for being Councillors of

Changanassery Municipality as provided under section 3 (1) (a) of the

Kerala Local Authorities (Prohibition of Defection) Act, 1999 The

respondents are further declared as disqualified from contesting as a
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candidate in an election to any local authorities for a period of 6 years from
this date, as provided under section a (3) of the Act.

Pronounced before the Commission on the 5m day of August 2025

sdl-
A. SHAIAHAN

STATE ELECTION COMMISSIONER

I
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APPENDIX

Witness examined on the side of the Petitioner

PW1 .

PWz -

PW3 -

PW4 -

PW5 .

PW6 -

PW7 -

Witness

Jomy Joseph

Saji L. S.

K. A. Joseph

Ramesh Babu K. M.

Shaji Clement

Nattakam Suresh

Mathukutty Plathanam

on the side of the Respondent

RW1 -

RW2 -

RW3 -

RW4 -

RW5 .

Raju Chacko

Varghese Thomas

Anil P. Antony

Joshi Thomas

Sebin fohn

Documents produced on the side of the Petitioner

A1 Copy of ID card issued by Changanassery Municipal Secretary to

Sri. Jomy Joseph,Councillor, Changanassery Municipality.

Copy of the letter for allotment of symbol to Varghese Thomas

dated,27.71..2020 issued by Joshi Philip, President

DCC, Kottayam to Returning Officer, Changanassery Municipality'

Copy of the nomination filed by Varghese Thomas in Form No. 02.

Copy of the letter for allotment of symbol to Raiu Chacko dated,

2'1.71.2020 issued by Joshi Philip, President DCC, Kottayam to

A4

A2

A3



A5

A6

A7

A8

A8(a) -

A9

A10

A.11

p'72

413

At4

A15

4.16 (a, b, c)

477
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Returning Of f icer, Changanassery Municipality.

Copy of the nomination filed by Raju Chacko, in Form No. 02

Copy of the declaration in form No. 2 submitted by Varghese

Thomas.

Copy of the declaration in form No. 2 submitted by Raju Chacko.

Copy of the relevant page of the register showing the party

affiliation of the elected councillors of Changanassery Municipal

Council.

Copy of the relevant page of the register showing the party

affiliation of the elected councillors of Changanassery Municipal

Council.

Copy of the whip dated 19.07 .2023, issued by Nanakam Suresh,

President, DCC Kottayam, to Varghese Thomas.

Copy of the whip dated 19.07.2023, issued by Nattakam Suresh,

President, DCC Kottayam, to Raju Chacko.

Postal receipt.

Returned Postal Article addressed to Varghese Thomas, Municipal

Councillor.

Postal Receipt.

Returned Postal Article addressed to Raju Chacko, Municipal

Councillor.

Copy of the whip dated,19.07.2023 showing the affixture details.

- Photograph

Copy of the whip dated, 19.07.2023 showing the affixrure details



A18 (a, b, c)

A19

A20

A2'I

A22

423

A23(a)

A23(b)
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- Photograph

Copy of the letter showing the receipt of intimation of whip by

Secretary, Changanassery Municipality, given by the DCC

President.

Copy of the letter showing the receipt of intimation of whip by

Secretary, Changanassery Municipality, given by the DCC

President.

Copy of the minutes of the meeting held on 27.07.2023 in connection

with no confidence motion against Municipal Chairperson.

Malayala Manorama daily dated, 28.07.2023 (Page No. 04)

Minutes book of UDF Parliamentary Party and Swathanthra Block

Party, Changanassery Municipality.

Minutes of the meeting of UDF Parliamentary Party and

Swathanthra Block Sakhyam on 24.07.2023.

Minutes of the meeting of UDF Parliamentary Party dated,

12.08.2023.

Documents produced on the side of Respondent.

81 - Copy of the letter dated 31.08.2022 from Raiu Chacko and Babu

Thomas to Nattakam Suresh, President DCC, Kottayam.

Documents produced on the side of the Witness

X1 Declaration in form No. 02 submittecl by Varghese Thomas (Original)

Declaration in form No. 02 submitted by Raiu Chacko (original)

Copy of the relevant page of the register showing the party

aff iliation of electecl councillors of Changanassery MunicipaI Council'

x2

X3



X5

X4

/firue Copy//
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Letter from Nattakam Suresh, President DCC, Kottayam issued to

Secretary, Changanassery Municipality.

Copy of the minutes of the meeting held on 27.07.2023 in connection

with no confidence motion against Municipal Chairperson

sd/-

A. SHAIAHAN

STATE ELECTION COMMISSIONER

It,

I


