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This is a petition filed under section 4 of the Kerala Local Authorities
(Prohibition of Defection) Act, 1999 for declaring that this respondent
committed defection and hence disqualified to continue as member of
Paipra Grama Panchayat and also for declaring him as disqualified to
contest as candidate in any election to the local authorities for a period of six

years.

. The petitioner's case in brief is as follows;- The petitioner and respondent
are the elected members of Paipra grama panchayat representing ward No.
19 and 7 respectively. They were contested and elected as candidates of
Indian National Congress (herein after INC') in the General Election to local
authorities held in December, 2020. The Ernakulam District President of
INC recommended the official symbol of the party "Hand" to the respondent
for contesting in the election. INC is a constituent of United Democratic
Front (hereinafter 'UDF'). Respondent won the election from ward No. 7 by
defeating his rival candidate, who belongs to Communist Party of India
(hereinafter 'CPI'), which is a constituent of Left Democratic Front (herein
after 'LDF'). After becoming an elected member of the panchayat,
respondent filed a sworn declaration before the Secretary of Paipra grama
panchayat that he was contested as a candidate of INC. The certified copy
of the sworn declaration is Ext.A2. On the basis of said declaration the
Secretary of panchayat prepared a register showing the political affiliation
of the member, wherein also it is stated that respondent belongs to INC. The
political affiliation register is marked as Ext.A3.

. In the General Election to local authorities held in 2020, the contest was
mainly between UDF and LDF, based on the Statewide allegiance. INC and
Indian Union Muslim League (hereinafter TUML') are constituents of UDF,
whereas Communist Party of India (Marxist) (hereinafter "CPI (M)”) and
CPI are constituents of LDF. Paipra grama panchayat is having 22 wards.
Out of which 9 members belong to INC, 3 members belong to IUML, part of
UDF coalition. 8 members belong to CPI (M) and 2 members belong to CPI,
part of LDF coalition. Thus, UDF got majority of seats in the Paipra grama
panchayat.
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4. After General Election, petitioner was elected as the President of the
panchayat. Subsequently he resigned from the post as per the
understanding in the UDF and hence fresh election to the said casual
vacancy was scheduled to be held on 23.01.2024. It was decided in the UDF
to elect Sri. M S Aliyar of ward No.5, who belongs to IUML as the new
President. Accordingly, the Ernakulam District President of INC, who is the
authorised person to issue whip to elected members belonging to INC,
issued whip dated 15.01.2024 to all elected members of INC, including the
respondent directing them to vote in favour of Sri. M S Aliyar in the
President election to be held on 23.01.2024. Ext.A4 is the whip issued to the
respondent. The whip was sent to respondent by registered post with
acknowledgment due. Ext.A5 is the postal receipt dated 16.01.2024 in proof
of despatch of the postal article to the respondent. Further, copy of the whip
was communicated to the Secretary of the panchayat, who duly
acknowledged the receipt of whip on 23.01.2024 at 10.25 am. Ext.A6 is the
copy of whip duly acknowledged by the Secretary.

5. According to the petitioner thereafter meeting of elected members
belonging to INC was held on 17.01.2024. It was decided in the meeting to
vote in favour of Sri. M S Aliyar, the IUML nominee for the post of President
in the election to be held on 23.01.2024 and thereby to act in accordance with
the whip issued by District President of INC . The minutes of the meeting
dated 17.01.2024 is marked as Ext.A7. Besides office bearers of INC, all the
elected members belong to INC, including respondent were present in the
meeting and signed the minutes in token of their attendance in the meeting.
The minutes was also signed by District President of INC with his office

seals.

6. Though the whip was sent to the respondent by registered post with
acknowledgment due, it was not received back to the sender. Therefore the
District President of INC himself complained on the non-receipt of
acknowledgment card to the Department of posts. The Department of posts
as per Ext.A8 informed that the registered article was duly delivered to the
respondent on 17.01.2024. They have also forwarded a delivery slip. The
whip was also served to the respondent by affixture at the residence of the



respondent in the presence of independent witnesses. Duplicate copy of the
affixed whip and photographs taken at the time affixture are marked as
Ext.A9 series. Therefore respondent had sufficient notice of the direction of
his political party before the scheduled meeting on 23.01.2024.

. However, in the election meeting held on 23.01.2024 respondent stood as a
candidate for the post of President as against the official candidate of UDF
Sri. M S Aliyar. Respondent secured majority of votes in the election, with
the active support of opposite LDF coalition. All the elected members
belonging to LDF voted in favour of the respondent. Respondent defied the
whip issued by his political party by standing against the candidate fielded
by UDF and by voting against him in the election. Out of 11 votes secured
by respondent 10 votes are from LDF and 1 vote cast by himself. The
certified copy of the minutes of the meeting held on 23.01.2024 is marked as
Ext.A10.

. The moment one becomes disloyal by his conduct towards the political
party, the inevitable inference is that he has voluntarily given up his
membership from the political party. Respondent by his conduct voluntarily
abandoned the membership of the INC. Respondent was fully aware of the
whip of his political party, but intentionally defied the same by standing as
a candidate against the candidate of his own coalition and defeated the
candidate of his political party/coalition with the active support of opposite
LDF coalition. Respondent committed defection and hence liable to be
disqualified under both limbs of section 3(1) (a) the Kerala Local Authorities
(Prohibition of Defection) Act.

. Respondent's case in brief is as follows;- Respondent is admittedly contested
and elected as a candidate of INC, a constituent of UDF in General Election
held in 2020. It was the District President of INC who recommended the
symbol of INC to the respondent for contesting the election. There is also no
dispute as to the political party position in the panchayat as stated in para 7
of the petition. The definite case of the respondent is that there was an
understanding among the coalition partners of UDF viz. INC and IUML
regarding the sharing of Presidentship of the panchayat. Accordingly initial
two years term was given to the petitioner, subsequent two years term was



given to respondent and thereafter the remaining one-year term was given
to the nominee of IUML. However, the petitioner overstayed in the
presidentship beyond two years in violation of understanding in the UDF.
Hence the District President of INC forced him to resign from the
presidentship of the panchayat, which necessitated fresh election to the said
casual vacancy on 23.01.2024.

10.1t is true that a meeting of elected members of INC was convened on
17.01.2024. Respondent was present in the meeting. In the meeting it was
unanimously decided to elect the respondent as the President of the
panchayat in the ensuing election on 23.01.2024 on the basis of the
understanding in 2020 and thereafter he would resign for [UML nominee to
get elected. It is false and incorrect that Sri. M S Aliyar was decided as the
candidate of UDF in the said meeting. Neither Ernakulam District
Committee of INC nor the UDF members in the panchayat taken such a
decision to elect Sri. M S Aliyar as new President. Likewise, neither District
President of INC nor Sri. Mathew Kuzhalnadan MLA were present in the
meeting as alleged. Only UDF members were present in the meeting. The
Ext.A7 minutes of the meeting held on 17.01.2024 is forged one. The
Ernakulam District Committee never convened a meeting prior to
15.01.2024, the date of whip to elect its nominee for the post of President.
Respondent was not served with any whip issued by District President of
INC by registered post. No whip or direction was communicated to the
Secretary of the panchayat as alleged.

11. The Ext.A5 postal receipt, Ext.A8 letter and delivery slip issued by postal
authorities are fabricated documents. Respondent already submitted a
complaint in this regard to the postal authorities on 12.03.2024, which is
marked as Ext.B3. It is false and incorrect that whip was served to the
respondent by affixture at the residence of the respondent. He is not residing
in the house appears in the Ext.A9 series photographs. Respondent has no
knowledge of the alleged whip by INC or decision to field another candidate
by UDF for the post of President.

12. Respondent attended the election meeting held on 23.01.2024 and informed
the Returning Officer, who presided over the meeting that he is the UDF



candidate for the post of President. But to his utter dismay and surprise, the
petitioner proposed the name of Sri. M S Aliyar for the post of President and
one Sri. Nasar seconded it, while the said drama was going on, the name of
respondent was proposed by Sri. E M Shaji and it was seconded by Sri.
Zakeer Husain. In the subsequent election respondent got majority of votes
and became the President of the panchayat.

13. There is no collusion with LDF members of the panchayat as alleged. LDF
members unconditionally supported him in the election. Respondent was
the official candidate of the UDF in the election, but petitioner proposed the
name of Sri. M S Aliyar for the post of President. Respondent is an active
member of INC before and after the election held on 23.01.2023. He attended
many functions of INC and INC has not taken any disciplinary action
against him so far. Respondent never abandoned his membership in INC
and he has no alliance or relationship with LDF. He is having every right to
continue as an elected member of Paipra grama panchayat. Therefore the
petition may be dismissed with costs to the respondent.

14. The evidence in this case consists of oral testimonies of PW1 to PW7, RW1
to RW3, documents Exts.Al to A10, Exts.B1 to B17 and Ext.X1 to X6.

15. Both sides were heard.
16. The following points arise for consideration, namely;-

(i)  Whether respondent was the official candidate of UDF in the
Presidential election held on 23.01.2024 as claimed by the
respondent?

(ii) Whether INC had fielded any candidate for the post of President
in the election held on 23.01.2024 as alleged by the petitioner?

(iii) Whether respondent was aware of the decision of the INC/UDF
to field Sri. M S Aliyar for the post of President of the panchayat
as alleged by the petitioner?



<P

(iv) Whether respondent has disobeyed the decision and direction of
the INC in the Presidential election held on 23.01.2024 as alleged

by petitioner?

(v) Whether respondent has voluntarily given up his membership of
the INC as alleged by petitioner?

(vi) Whether respondent has committed defection as contemplated
under section 3 (1) (a) of the Kerala Local Authorities (Prohibition
of Defection) Act?

17.Point No. (i) and (ii);-Admittedly petitioner and respondent were contested
and elected as candidates of INC, a constituent of UDF coalition in the
General Election to local authorities held in 2020. It was the District
President of INC, who recommended the official symbol of INC to the
respondent for contesting election. There is no dispute as to the political
party position in Paipra grama panchayat as stated in para 7 of the petition.
According to the respondent, there was an understanding among the UDF
constituents in the panchayat viz.INC and IUML to share the Presidentship.
Accordingly initial two years term was given to petitioner, subsequent two
years term to the respondent and the remaining one-year term to the
nominee of the [IUML. However, according to the respondent, petitioner
overstayed in the presidentship for one more year in violation of
understanding and to the detriment of his interest. Hence District President
of INC forced him to resign from the Presidentship. During the cross
examination as PW2, District President of INC categorically denied such an
understanding. Respondent has neither produced any material to prove
such an understanding nor examined the District President of INC, who has
approved such an understanding or office bearers or elected members who
are aware of the understanding. It is pertinent to note that during the cross
examination of District President of INC as PW2, respondent put nothing to
him regarding the alleged overstayal of the petitioner in the Presidentship
and consequent resignation of respondent by force.

18.Following the resignation of Petitioner as President of the panchayat, fresh
election to the post of President necessitated. Commission notified the



election and Returning Officer in turn issued election notice to members
informing the date of scheduled election to be held on 23.01.2024.
Admittedly, a meeting of elected members of INC was convened on
17.01.2024 to discuss about the President election to be held on 23.01.2024.
Admittedly, respondent was present in the meeting and signed the minutes,
as evident from Ext.A7 minutes. According to the respondent it was
unanimously decided in the meeting to elect the respondent as the President
of the panchayat for a term of one year. However, Ext.A7 minutes of the
meeting shows that it was decided in the meeting to vote for [UML nominee
Sri. M S Aliyar in the Presidential election to be held on 23.01.2024 as
directed in the whip issued by the District President of INC. The Ext.A7
minutes was also signed by District President of INC in token of his
approval.

19.In para 13 of the objection respondent has taken a case that he was the
official candidate of UDF in the president election held on 23.01.2024.
However, during the cross examination of District President of INC as PW2,
respondent put nothing in this regard to him. During the cross examination
of PW2, the counsel for respondent put a question that

(Q) Ext.A7-ad 17.01.2024 -eeu diglsarlen @lmacme agmowiamme??

(Ans) Ext A7-123.01.2024 a7 msesan @milowdy cleestmgafcd M.S. @rellwoa
rflowd” munomodadi@ow ilmacmlyesomng. @iy sl mlowd@lo® aflal
M@H0me  @lBa0mly).  23.012024-601 @M  TlEeMF20Q]  NIMLOS
17.01.2024-021 didlot’ @REPO® aged muoamlwiEBied andeeaRdl aldgl oo
cadarlglgy.

Respondent has a further case that the decisions now appear in Ext A7
minutes are incorporated to suit the convenience of the vested interests in
INC. However, PW2 confirmed the contents in the Ext. A7 minutes. Further,
respondent has not examined any persons mentioned in Ext.A7 to rebut the
petitioner's case that it was decided in the meeting to cast vote in favour of
Sri. M S Aliyar in the presidential election to be held on 23.01.2024.
Moreover petitioner has produced the Ext.A4 whip issued by the District
President of INC to the respondent, directing him to attend the scheduled
meeting to be held on 23.01.2024 and to vote in favour of Sri. M S Aliyar for



5

the post of President. While examining as PW2, District President of INC
identified the Ext.A4 whip issued by him to the respondent. Further, while
examining as PW3, the Secretary of the panchayat has also identified the
Ext.A6, copy of the whip received by her on 23.01.2024 at 10.25 am and she
has produced the office copy of Ext.A6 as Ext.X3. Ext.A4, A6 and Ext.X3
would goes to show that UDF fielded Sri. M S Aliyar for the post of
President and not the respondent.

20.In para 12 of the objection respondent has taken a case that during the
commencement of the scheduled election meeting on 23.01.2024, he
intimated to the Returning Officer that he is the UDF candidate for the post
of President. It is pertinent to note that during the cross examination of the
Returning Officer as PW4, respondent has put nothing in this regard to the
Returning Officer. Further, PW4 Returning Officer, who presided over the
election meeting held on 23.01.2024 and prepared the Ext.A10 minutes
categorically stated that he had read out the whip issued by INC, directing
the elected members belongs to INC to vote for Sri. M S Aliyar, at the
commencement of the meeting. Further more, Ext.A10 would goes to show
that one elected member of UDF proposed the candidature of Sri. M'S Aliyar
and another UDF member seconded it. All elected members of UDF, except
respondent voted in favour of Sri. M S Aliyar. But unfortunately, the vote
cast by Smt. Niza Mytheen, who belongs to INC is found invalid in
counting. It is well settled that mere oral evidence contrary to the facts
obtained from documentary evidence is impermissible. There is no material
on record showing that UDF has fielded respondent as the presidential
candidate in the election held on 23.01.2024 and the case of the respondent
in this regard is untenable.

21.Point No. (iii);- Admittedly, the Ernakulam District President of INC had
recommended the official symbol of INC to the respondent for
contesting election from ward No. 7. As per rule 4(1) (i) he is competent to
issue whip to the respondent in respect of casting vote etc. The District
President of INC, who has been examined in this case as PW2, identified the
Ext.A4 whip dated 15.01.2024 issued by him to the respondent, by registered
post with acknowledgment due. Ext.A5 is the postal receipt issued on
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16.01.2024 in proof of despatch of Ext.A4 whip to the respondent. The
consistent case of the petitioner is that Ext.A4 whip was despatched to the
respondent in his correct addresses viz." Sri. Azeez P M, Puthussery Kudiyil
Veedu, Member Ward 7, Mulavoor P O." During the cross examination as
RW1, respondent admitted the correctness of his address shown in Ext.A4.
Moreover, it is pointed out by petitioner that the very same address is
shown in the objection and affidavit filed by the respondent before the
Commission. However, the original postal acknowledgment card duly
signed by respondent was not returned to sender. District President of INC
made complaints in this regard and the postal authorities in turn issued
Ext.A8 Delivery slip in proof of delivery of whip to the respondent by post
on 17.01.2024. The Inspector, Public Grievances of post offices, who has been
examined as PW5 identified Ext.A8 and produced the office copy of Ext.A8
Delivery slip, which is marked as Ext.X5. In para 10 of the objection
respondent has taken a case that petitioner has fabricated postal receipt
delivery slip etc. with the support of postal authorities. However, when
PW5 was cross examined by the respondent, he put nothing in this regard
to PW5.

22. The respondent has admittedly attended the meeting of elected members of
INC held on 17.01.2024 and signed the minutes in token for his attendance.
It was decided in the meeting held on 17.01.2024 to vote for the nominee of
TUML (Sri. M S Aliyar) in the Presidential election to be held on 23.01.2024
as directed in Ext.A4 whip. Ext.A9 series would goes to show that whip was
served to the respondent by affixture at the residence of the respondent.
Respondent has no case that whip was not affixed in the address provided
by him in the objection or affidavit. Petitioner examined Paipra Mandalam
Secretary of INC, who affixed the whip as PW6 and one of the witnesses
present at the time of affixture as PW7. Respondent examined RW2, who is
none other than brother of respondent to prove that respondent is now
residing in another place. However, in view of the documentary evidence
adduced in this case, the evidence of RW2 is unreliable.

23. There is evidence on record that copy of whip was also communicated to
the Secretary of the panchayat as mandated under section 3 (2) of the Act.
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Ext.A6 is the acknowledgment of receipt of whip issued by the Secretary on
23.01.2024 at 10.25 am. Secretary of the panchayat has been examined as
PW3, who identified Ext.A6 and produced the office copy of it as Ext.X3.
PW3 admitted that after having realized an error in Ext.X3 as to the date of
receipt of copy of whip, she corrected it before it producing before the
Commission. There no malice is alleged against the action of PWS3.
Further, it would not affect the evidentiary valued of the Ext.X3. PW4
Returning Officer, who presided over the election meeting held on
23.01.2024 and prepared the Ext.A10 minutes confirmed that he had read
over the Ext. A4 whip at the commencement of the meeting.

24. Therefore there is enough evidence on the record that the whip was
properly served to the respondent as mandated under rule 4 (2) and
respondent was aware of the stand of his political party well before the
presidential election held on 23.01.2024.

25.Point No. (iv) and (v);- Altogether there are 22 wards in Paipra grama
panchayat. Out of which 12 seats won by UDF (9 members belonging to INC
and 3 members belonging to [UML) 10 seats were won by LDF (8 members
belong to CPI (M) and 2 members belonging to CPI). Thus UDF got majority
of seats in the panchayat and petitioner, who belongs to INC, was elected as
President for initial term. Subsequently, he resigned from the post, which
necessitated fresh election to the post of President. Commission notified the
election schedule and Returning Officer in turn issued election notice of
election scheduled to be held on 23.01.2024. In the preceding paras it is
found that UDF has taken a decision to field Sri. M S Aliyar for the post of
President and District President of INC issued whip in this regard to the
respondent. Ext.A10 minutes of the election meeting would goes to show
that all the 22 elected members in the panchayat were present in the election
meeting held on 23.01.2024. It further shows that for the post of President
Sri. Mathew Varkey, who belongs to INC proposed the name of Sri. M S
Aliyar and it was seconded by Sri. V G Nazar, who belongs to IUML.
Admittedly respondent who belongs to INC stood as a rival candidate
against his own coalition member for the post of President and his name
was proposed for the post by Sri. E M Shaji, who belongs to CPI (M) and it
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was seconded by Sri. Sakeer Hussain, who belongs to CPL In the subsequent
polling all the UDF members, except respondent voted in favour of UDF
candidate Sri. M S Aliyar. However, unfortunately the votes cast by Smt.
Niza Mytheen, who belongs to INC became invalid. Therefore UDF
candidate Sri. M S Aliyar got only 10 votes. No one from LDF contested the
election. However, all the 10 LDF members in the panchayat voted in favour
of respondent Sri. Azeez PM. Respondent cast vote in favour of him, in
violation of whip. Thus he managed secure 11 votes as against 10 votes
secured by official candidate of UDF. On the support of opposite LDF
coalition and without getting a single vote from his coalition respondent
secured 11 votes and was elected as President of Paipra Grama Panchayat.
Respondent examined Sri. E M Shaji as RW3 to prove that the support
rended by LDF to the respondent is unconditional and without any
understanding. However, the evidence of RW3 unreliable. Moreover, it is
irrelevent whether the support rendered by opposite coalition to the
respondent is conditional or unconditional.

26.During the cross examination of respondent as RW1, he admitted that the
name of Sri. M S Aliyar was proposed and seconded by UDF members and
that he was contested against Sri. M S Aliyar for the post of President.

During the cross examination respondent deposed that

"Ext.A 3 shown to me. emom@d 9uBeesYES QUWlngad @R.WEBRUE MEEIW
MUDYJTROAUMQYES  @BSITLOIMEIGS ®Qo0oslollges sealinimw  eslqudlen
ald@a] @REMID. afeX® caiclm eme ddexlenimue eamWMY (Qauilagad’) agmosmy
o gOIflgssm. Ext. A3 ceai@d 5-aa) &:o6neom @PWIBOS Gal® @RIWIA M.S &dail
NIMWe IUML-UDF agiomosm’ £88@ (Q) o aiemile @peg) @milawa’ munomeomdas
Qlagad Moamldequee 6a@®e allmomEl@e? (Ans) 6m0m mleauulesmm @RMLY
Mok MS @relwoee moamldequs ea@®o almomdo®e. Qauilagad @Re.
af)MIT @POME. B ®IAIM. afFowISleplman. @Ml runomeomEBes
2ETVERIBMIIS:UE emIm. a@pelwim. Grlmae. (Q) @IBBOS Gald (Tl
muoomeomss  Mldeqwlyumesye  allmomdlocumesge  andgl  enmwe
ag@moilman? (Ans) LDF @r.neargosm. moamldequee e2Q@ Miladlage @RI
allmmosadlo milalleang) @ocwnq@ae. ag@douslagad @RWEEREOSLIIe af)MIENI6T IS
82RO, GREBOHMWIET AN @MIILA @R, BRW. CANS @RMVIU) GRYEIDY
OHENR06M MM (@Ml R, an©ili) WInaemIODIE mlelnld Qauilagad
BEEMRIET eIMWMIlem imiland eenmy qmilowsmnzaoce. (Q) @omsudes alowila)
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WIBARVOD  @Vlweee] EElEIM  @FQME  ag@daulagaden es
BSHIEMBIEM af)aM) alOQMR. (ANS) @RET

INC and IUML are constituents of UDF whereas CPI (M) and CPI are
constituents of LDF. UDF having majority of 12 elected members of the
panchayat. Therefore, when the Presidential election held on 23.01.2024, the
candidate nominated by UDF could have won the election, if all UDF
members voted for their candidate. The respondent who was directed to
vote in favour of the official candidate of the UDF, stood as against UDF,
with the active support of opposite LDF. The respondent defeated the
official candidate of UDF, who secured only 10 votes. The said act is nothing
but a disloyal act, attracting disqualification under the Act. That conduct
itself is sufficient to prove that he had voluntarily given up his membership
in INC. There is also evidence on record that respondent acted contrary to
the directions issued by his political party INC. It is also pertinent to note
that the LDF did not nominate any of its members as candidate for the post
of President, but supported the candidature of the respondent by voting in
favour of him. By the conduct of respondent, UDF lost governance of the
panchayat, though majority in the panchayat. By supporting respondent
LDF could effectively prevent the continuance of UDF rule in the panchayat.
There is shifting of political loyalty to LDF by the conduct of the respondent.

27.1In Lissy Valsalan V Suja Salim and Another (2015 (3) KHC 968) the Hon'ble
Division Bench of High Court held that where a member of a political party
is aware of the decision taken by the political party but failed to act in
accordance with the political directive, it would amount to voluntarily
abandoning the membership of the political party and he would be
disqualified under section 3 (1) of the Kerala Local Authorities (Prohibition
of Defection ) Act.

28.1In reaching the above conclusion, the Hon'ble High Court had referred to
the decision in Kihoto Hllohan V Zachillhu ((1992) Supp 2 SCC 651, where the
Supreme Court had explained the objectives of the 10th Schedule to the
Constitution in the following passage:-

29."Any freedom of its members to vote as they please independently of the
political party's declared policies will not only embarrass its public image
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and popularity but also undermine public confidence in its which, in the
ultimate analysis, is its source of sustenance-nay, indeed, its very survival.

+ “Referring to the object behind the 10th Schedule to the Constitution of India
dealing with disqualification on the ground of defection, it was held therein
that," provision is to curb the evil of political defection motivated by lure of
office or other similar considerations which endanger the foundations of our
democracy. The only remedy would be to disqualify the member." The
Father of our Nation had foreseen the possibility of such cancerous and
endangering tendencies in the practice of democracy and hence only the
Mahatma said that politics without principle is a vice. No doubt politics is
an art. But the beauty of the art is lost when no value is attached to the art.
It is to check erosion of the values in democracy the 10th Schedule to the
Constitution of India and the Kerala Local Authorities (Prohibition of
Defection) Act, 1999 were brought into force"

30. The Hon'ble High Court in Rama Bhaskaran V Kerala State Election Commission
and Others (2018 (2) KHC 126) reiterated the position that a person, who is
a member of a political party, which in turn is part of coalition, who acts
against the interest of the coalition, or who has won the election with the
support of members of rival coalition would be seen acting against the
interest of his own political party, which has allied itself with a coalition.

In para 15 of the objection, respondent has taken a case that even after the
President election held on 23.01.2024, he attended many of the functions of
INC. Moreover, the political party has not taken any disciplinary action
against him till date. Respondent produced Ext.B12 to Ext.B17 to prove his
case.

The Hon'ble High Court in Varghese V V Kerala State Election Commission
(2009 (3) KHC 42 (DB) held that

"Subsequent change of heart and remorseful conduct of the member or the
reconciliatory attitude of the political party cannot repair or undo the
damage caused by the disloyal conduct leading to the disqualification."

31. Considering the facts and circumstances of the case and the ratio laid down
by the Hon'ble Apex Court and Hon'ble High Court in various judgments,
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I am of the considered opinion that the respondent has failed to obey the
direction of his political party in the election held on 23.01.2024 and also by
his conduct voluntarily given up his membership of INC and therefore
cannot be continued as a member of Paipra grama panchayat.

In the result OP is allowed and the respondent is declared as disqualified
for being member of Paipra Grama Panchayat as provided under both limbs
of section 3 (1) (a) of the Kerala Local Authorities (Prohibition of Defection)
Act, 1999. The respondent is further declared as disqualified from contesting
as a candidate in an election to any local authorities for a period of Six years
from this date, as provided under section 4 (3) of the Act.

Pronounced before the Commission on the 25t day of February 2025

Sd/-
A. SHAJAHAN
STATE ELECTION COMMISSIONER
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APPENDIX

Witness examined on the side of the Petitioner

PW1 :
PW2 :
PW3
PW4 .
PW5
PWeé
PWZ7 .

Mathews Varkey
Muhammed Shiyas
Haseena P. Maitheen
Usman C.E.

Jobin Varghese
Noushad M.M.
Moitheen M.K.

Witness examined on the side of the Respondent

RW1
RW2
RW3

Azeez P.M.
Nazeer P. Muhammed

E. M. Shaji

Documents produced on the side of the Petitioner

Al

A2

A3

A4

A5
Ab

ID Card copy of Sri. Mathews Varkey
Copy of the declaration of Sri. Azeez P.M. in Form No. 2

Copy of the Register showing the party affiliation of members of Paipra
Grama Panchayat.

Copy of the whip dated, 15.01.2024 issued by Muhammed Shiyas, DCC
President, Ernakulam to Sri. Azeez P.M.

Postal Receipt

Copy of the whip dated, 15.01.2024 issued by Muhammed Shiyas, DCC
President, Ernakulam showing the receipt by Secretary, Paipra Grama

Panchayat



B o

A7 - Copy of the minutes of the meeting of Congress Members of Paipra
Grama Panchayat held on 17.01.2024 at the office of Sri. Mathew
Kuzhalnadan, MLA.

A8 - Letter from Senior Superintendent of Post Offices, Aluva Division to

Muhammed Shiyas, President, DCC, Ernakulam

A9 (a) Copy of the whip showing the affixture details

A9 (b-e) Photographs

A10 - Copy of the minutes of the meeting held on 23.01.2024 at Paipra Grama
Panchayat in connection with President Election

Documents produced on the side of the Respondent

Bl - Copy of the Deepika Daily dated, 18.01.2024

B2 - Copy of the Whip dated 15.01.2024 issued by Muhammed Shiyas, DCC
President, Ernakulam showing the receipt of the same at Paipra Grama
Panchayat

B3 - Copy of the letter submitted by Azeez P.M. to Senior Superintendent of

Post Offices Aluva Division dated, 12.03.2024

B4 - Acknowledgement Card

B5 - Copy of the statement dated, 18.07.2024 submitted by Sri. Azeez P.M.
to mail overseer, Muvattupuzha Sub Division

B6 - Agreement dated 28.06.2022 between Amina Azeez and Naseer P.
Muhammed

B7 - Copy of the RC Book issued to Nazeer P. Muhammed

B8 - Bill No. 017 dated, 20.01.2024 of CPK’s Auto maintenance, Health

Junction, Mulavoor to Nazeer P Muhammed

B9 - Copy of the ownership certificate dated, 02.11.2024
B10 - Copy of the Receipt No. 1240804280/ GO71404 dated, 02:11.2024,

Paipra Grama Panchayath



B11
B12
B13
B14
B15

B16
B17
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Election result of President, Paipra Grama Panchayat held on
23.01.2024

Copy of the circular No. 5/2024 dated, 08.08.2024 of Ernakulam District
Congress (I) Committee

Envelop addressed to President, Mulavoor Urban Co-operative

Society Ltd. No. E 1068, Mulavoor P.O. Muvattupuzha

Customer Acknowledgement (Levy) dated, 04.11.2024

Customer Acknowledgement (Levy)

Photograph

Photograph

Documents produced by Witnesses

X1 - Copy of the declaration in Form No. 2 submitted by Azeez P.M dated,
21.12.2020
X2 - Copy of the Register showing the party affiliation of member of Paipra
Grama Panchayat
X3 - Copy of the whip dated, 15.01.2024 issued by Muhammed Shiyas, DCC
President, Ernakulam to P.M. Azeez, showing the receipt of the same at
Paipra Grama Panchayat
X4 - Copy of the minutes of the President Election at Paipra Grama
Panchayat held on 23.01.2024
X5 - Letter from senior Superintendent of post offices Aluva Division to
Muhammed Shiyas, President, Ernakulam District Congress (I)
Committee
X6 - Certified copy of the delivery slip
Sd/-
A. SHAJAHAN
STATE ELECTION COMMISSIONER
/[True Copy//
X .
?wﬁfxgsﬂ



