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(By Adv.B.Vasudevan Nair &
Adv. Praveen C.P)



. This is a petition filed under section 4 of the Kerala Local Authorities
(Prohibition of Defection) Act, 1999 for declaring that this respondent
committed defection and hence disqualified to continue as member of
Vathikudy Grama Panchayat apd also for declaring her as disqualified to
contest as candidate in any election to the local authorities for a period of six
years.

. The petitioner's case in brief is as follows; - Petitioner is an elected member
of ward No. 15 of the Vathikudy Grama Panchayat, belongs to Indian
National Congress. Respondent has contested and elected as a member of
Vathikudy Grama Panchayat as an official candidate of Kerala Congress
(PJ Joseph Group) (hereinafter "K C (PJJG)") in the General Election to the
Local Self Government institutions held in the year 2020. After the election
respondent has given sworn declaration before the Secretary of the
Vathikudy Grama Panchayat showing her political association with political
party K C (PJJG). On the basis of the said declaration Secretary prepared a
register showing interalia that respondent is an elected member of K C
(PJJG). Both INC and K C (P]JG) are constituents of UDF coalition.

. Vathikudy Grama Panchayat is having a total strength of 18 members. Out
of which 7 members belong to INC, 3 members including the respondent
belong to K C (PJJG) and thus UDF coalition got 10 members. LDF coalition
has 7 members and one member was elected as pure independent candidate.
Thus UDF got majority of seats and as per understanding in UDF, the
Presidentship of the Panchayat was allotted to the respondent as a member
of K C (PJJG) and as such respondent was elected a the President of
Vathikudy Grama Panchayat with the support of UDF members.

. Itis alleged that during the tenure of respondent as President there is wide
spread allegations against her and her activities was in link and liaison with
opposite LDF. For aforesaid reasons and as per understanding in the UDF,
the Idukki District President of K C (PJJG) directed the respondent to resign
from the post of President. Since respondent was reluctant to resign, the
UDF members of the Panchayat moved a no confidence motion against the



respondent for removing her from the post of President. The meeting of no
confidence motion was scheduled to be held on 24.03.2022.

. The District President of the K C (PJJG) has decided to support the no
confidence motion and thereby respondent and other elected members of
K C (PJJG) were given written instructions by way of whip on 18.03.2022 to
attend the meeting of no confidence motion scheduled to be held on
24.03.2022 and to vote in favour of the no-confidence motion.

. When the whip was served directly to the respondent she was reluctant to
accept it. Hence the whip was served by way of speed post to the residential
address of the respondent. The respondent accepted and acknowledged the
said postal article on 22.03.2022. In addition to it, the whip was affixed at the
office as well as the residence of the respondent in the presence of witnesses.
Copy of the whip was communicated to the Secretary of Vathikudy Grama
Panchayat on 23.03.2022, who accepted it and issued acknowledgment of
receipt. |

. However, respondent had not participated the meeting of no confidence
motion against President held on 24.03.2022, in violation of whip issued by
her political party. Because of her abstinence in the meeting of no confidence
motion, the no confidence motion was defeated. The respondent abstained
from the meeting along with the opposite LDF members to defeat the no
confidence motion.

. Respondent was fully aware of the content of the whip and the intention of
her political party. But she intentionally defied the whip in collusion with
opposite LDF members in the Panchayat. She has voluntarily abandoned or
given up her membership in K C (PJJG). Respondent is now in LDF camp.
Respoﬂdent by her conduct committed defection and hence liable to be
disqualified under Kerala Local Authorities (Prohibition of Defection) Act.

. The respondent's case in brief is that;- Respondent was never allied with
opposite LDF as alleged. There is also no allegations against the respondent
as President of the Panchayat. There was no understanding in the UDF to
direct her to resign from the post of President. There was no direction from
K C (PJJG) to the respondent to resign from the post of President. The
allegation that since respondent was reluctant to resign from the post of
President, the UDF members moved no confidence motion against the
respondent for removing her from the post is also incorrect.



10.1t is admitted that respondent had received the direction in writting ( whip)
issued by Prof. M | Jacob, President K C (PJJG) directing her to participate
in the no confidence motion and to vote in-support of the no confidence
motion. However, the District President of K C (PJJG) is not an authority
competent to issue such a whip to the respondent.

11. The no confidence motion was scheduled for consideration on 24.03.2022 at
Panchayat Office. But the respondent fell seriously ill on 23.03.2023 and she
was unable to travel to the Panchayat office on 24.03.2022 due to heavy fever
and illness. In fact, she had been,suffering from fatigue and fever for the last
one week prior to 23.03.2022. On 23.03.2022 her health condition
deteriorated, which prompted the relatives to take her to Government
Medical College Hospital, Idukki, where she was diagnosed as affected with
Enteric fever (Typhoid Fever). She was admitted at the Medical College
Hospital on 23.03.2022 as an inpatient and was discharged on 25.03.2022
with a direction to take rest. It was in such circumstances that the
respondent could not participate in the meeting of no confidence motion
held on 24.03.2022. Her absence was neither willful nor in violation of
direction issued by per political party. Respondent never abandoned her
membership of K C (PJJG) as alleged. _

12. The evidence in this case consists of the oral depositions of PW1 to PW6 and
RW1 & RW2 and Ext Al to A11, Bl & B2 and Ext. X1 to X5.

13. Both sides were heard

14. The following points arise for consideration

(i)  Whether the respondent has disobeyed the decision and direction
of the K C (PJJG) in the meeting to consider no confidence motion
against the President held on 24.03.2022 as alleged?

(ii) Whether there was sufficient reason for her abstinence from the
meeting of no confidence motion as alleged?

(iii) Whether the respondent has voluntarily given up her membership
from the K C (PJJG) as alleged?

(iv) Whether the respondent has committed defection as contemplated
under section 3 of Kerala Local Authorities (Prohibition of
Defection) Act.

15.Point No. (i) to (iv);- As common questions of law and facts are arise for
consideration in these points, they are considered together for convenience



and to avoid repetition. There is no dispute that petitioner is an elected
member of Vathikudi Grama Panchayat belongs to INC and as such the
petitioner is having locus standi to file the Petition. There is also no dispute
that respondent contested election and got elected as a candidate of
K C (PJJG), which is a constituent of UDF. There also no dispute that
respondent was elected to the office of President with the support of UDF.

16.The sworn declaration filed by the respondent immediately after the
General Election is marked as Ext.Al. Ext. A1 goes to show that respondent
contested the election as a candidate of K C (PJJG), in the symbol " Chenda",
which is a part of UDF coalition. Ext.A2 is the copy of Register showing the
party affiliation of members of Vathikudi Grama Panchayat. Ext. A2 goes to
show that the respondent is a member belonging to K C (PJ]G).

17.Ext.A3 is the whip issued by the Idukki District President of K C (PJJG) to
the respondent. It was directed in the whip to participate in the meeting of
no confidence motion moved against President on 24.03.2022 and to vote in
favour of no confidence motion. The President of the Panchayat is none
other than the respondent. Hence respondent was directed to vote in favour
of no confidence motion moved against her. It was sent through registered
post as evident from Ext.A4 postal receipt. Ext.A5 is the postal tracking
report in proof of delivery of the said postal article to the respondent on
22.03.2022. Respondent admitted the receipt of whip issued by Idukki
District President of K C (PJJG).

18. While in the witness box as PW6, Prof. M ] Jacob deposed that he had issued
the Ext.A3 whip to the respondent in his capacity as District President of K
C (PJJG). The whip was also served to the respondent through affixture at
the office of the respondent and the residence of the respondent through his
authorised representative PW2 to PW4. Ext.A7 and Ext A9 are the office
copy of the whip affixed. Photographs were taken at the time of affixture of
whip, which are marked as Ext.A6 and Ext.A8. Copy of the whip was also
communicated to the Secretary of Vathikudy Grama Panchayat, the said fact
was proved through PW5.

19.The no confidence motion against the President of Vathikudi Grama
Panchayat was considered in the meeting of elected members held on
24.03.2022 at 11 am. The Ext.A11 minutes of the meeting goes to show that
all the UDF members in the Vathikudi Grama Panchayat, except respondent



were present in the meeting and they voted in favour of the no confidence
motion for removing the respondent from the office of President. The
respondent abstained from the meeting and thereby acted against the
direction of her political party, K C (PJJG). Vathikudy Grama Panchayat is
having a total strength of 18 members, hence a majority of 10 members are
required for carrying the no confidence motion as per section 157 of the
Kerala Panchayat Raj Act. The no confidence motion was defeated by a
single vote due the abstinence of the respondent from the meeting. The LDF
members in the Panchayat committee also abstained from the meeting to
ensure the continuance of the respondent in power.

20.In the cross examination of the petitioner as PW1, he deposed before the

Commission that

"(Q.) ecorg eosmBwN &R  @IVIWEE  ap@ldsssieas” @980IQ o8
CURYELG ) IR @IBUBD" aglles miamoem” slsieo”

(Ans.) @awlgadlogd @sow @lwaom. @RIBTR. CHOS CHIMBLHM (alo
EBOTVaL) alIBS], WIDAIETRIODTD () TVIOVY (TLOOMo @ B> @INUQIENo o)’
GO DONBAIDOOD )Ml @M@l CPOIYSBMIE. CHBRS EHIMBLIM L22//=V0
@/TVIwerE" @em” @IB2INOLSODD. @REFANDIET allaMo  @RIRUNEINB LD
D@L, @OCGa0 EINEFECSIS D &IBYo AlO6INY. DOINIR] QaLlngas” oo
MSOOIG6TE. 8 caramBWTIRG ey @)milwens” vl emamiemas’ amsmud
@RURONSDIT” /o206 @elveIMY @/Ca®o OB ITRURIDES
@IB2IMEDS DD

PW1 further stated that the decision to move no confidence motion against

the respondent was taken in the meeting of UDF Vathikudy Grama
Panchayat Committee, it consists of all elected members of the Vathikudy

Grama Panchayat.

21. From the above testimony of the PW1, it is clear that UDF has already taken
a decision to expel the respondent from the office of President and
accordingly respondent was directed to resign from the office of President.
On her refusal to do so, UDF moved no confidence motion against her. Since
respondent being an elected member of K C (PJJG), the District President of
K C (PJJG) issued whip to her to vote in favour of the no confidence motion.

22. While giving evidence before the Commission as RW1, the respondent
deposed that

" Ext.A3 cugly 18.03.2022 govd 24.03.2022-a0 msasan @ralwenav @jeaemiln”
C2g/88 CQUOSGITd @RMBELIR] IS O UQEMERAT BB oMl

Qe @rolwozoelmas"
23. The respondent attributed her abstinence from the meeting of no confidence

motion owing to her illness and consequent hospitalization. According to



respondent she was fell seriously ill on 23.03.2022 and unable to travel to
Panchayat office on 24.03.2022 to attend the meeting. She was admitted to
the Medical College Hospital, Idukki on 23.03.2022 as an inpatient, where
she was diagnosed as affected with Enteric Fever (Typhoid Fever) and was
discharged on 25.03.2022.

24.In the para 12 of the objection respondent has taken a case that the reason
for her inability to attend the meeting of no confidence motion was already
informed to party leadership after her return from the hospital. However
respondent has not produced'. any evidence to substantiate her claim.
Further, when the Idukki District President of K C (PJJG) was examined as
PW6, respondent has not put any questions in this regard to him.
Respondent has also no case that her absence had been informed to the
Authorized Officer or Secretary of the Panchayat or Vice President.

25.Ext A7 and Ext A8 whip were served to the respondent by affixture at the
office of the respondent and residence of the respondent through PW3, who
is the elected member of ward No. 18 of the Vathikudi Grama Panchayat.
PW3 stated that PW1 and PW2 were also present at the time of affixture of
whip at the residence of respondent and they signed the office copy of
Ext. A7 and Ext.A9 as witness. PW1, PW2 and PW3 categorically deposed
before the Commission that when they came to the residence of the
respondent she was there in the residence. But she went back without
accepting the whip and hence they affixed the whip at the residence of the
respondent.

26.PW1 and PW3 are elected members of the Vathikudi Grama laanchayat,
belong to INC and K C (PJJG) respectively. They came to the residence of
the respondent on 23.03.2022, that is on the previous day of the meeting of
no confidence motion. However respondent has no case that her inability to
attend the meeting was informed to her colleagues viz, PW1 and PW3 at
that time or subsequently.

27.The definite case of the respondent is that she was diagnosed as affected
with Enteric Fever (Typhoid Fever) and admitted at the Medical College
Hospital on 23.03.2022 as an inpatient and discharged on 25.03.2022. In
order to prove the case of respondent she examined the Doctor, who issued
Ext.B1-Discharge Summary in respect of the treatment of respondent. RW2
deposed before the Commission that



@) Ext. Bl aulmands’ avano] @/@ore 23, 24, 25 oloolsgiod glimlkelos
emasloPaye  DBOUGYCDYORWYo  @OSITVOINODIDE  Cala¥jQP”  CITBaYYTV”
ap@iaan, gaieagln” @sqyale) agaeealoayae. (Ans.,) @p GlTVEBRSIO8 Calnsyqplm”
CenIIWe Lemeoalmare 23-m° aimlayao] . DAY ©21g/156m2od6me. GROIOGPD
@psiruoomomied @rse awlrands” oo, (Q) eeseanswiow” enowly e
ealnBlom ool coiepHlod erayly” ©aQls" ojdgpaoe] @eayel. 220]
WIV210@88 ©.21Q @I 0@ FlUTVo af)gL50? (ANS.) £6SCanIRlol” @R @ &6ndeands
&1 Ul alnlze 6% cfgase. (Q.) ©6Scansion” MVOTYH” OaIPU 63
ealasfPlm” esqy” olorvads” emwdin er o) (LU7(TUZJO(6’£E"Q_':JC9'(TTJ@70?" a)@ VAo
ap§ame? (Ans.) emomoem” Gl O21QMN@" af@lB SOEEOMTY” Gl
OOSCaIQIW” LIBHTNETBUS 6305 Q) o) D0afIEs] WIMVaB8E 6.21Qo08
BRIFEWEBIRJo af)§do.

28. Therefore it is clear that respondent was conscious during the period of
hospitalization and she was not diagnosed of having affected Typhoid as
alleged by the respondent. Respondent was admitted to the hospital on
23.03.2022 and discharged on 25.03.2022. The meeting of the no confidence
motion was held in the intervening day viz. 24.03.2022. Ongoing through
the evidence on record there is every reason to believe that respondent was
able to attend in the meeting of no confidence motion held on 24.03.2022,
but deliberately stayed away from the meeting to protect her position as
President. The alleged hospitalization was a deliberate attempt to escape
from the probable proceedings under the defection law and hence
unbelievable.

29. Further, in the cross examination of the respondent as RW1 on 02.11.2023
she categorically stated that she is holding the office of President of
Vathikudy Grama Panchayat even now. Admittedly after General Election
the respondent was elected as President with the support of her political
party K C (PJJG) and UDF. On 24.03.2022 UDF moved no confidence motion
against her and all the UDF members except respondent supported the no
confidence motion. Hence she lost the support of her political party and
coalition. But survived the no confidence motion with the support of
opposite LDF. They abstained the meeting along with respondent to ensure
the continuance of respondent. Thereafter respondent has been holding the
office of President with the support and confidence of opposite LDF
members.

30.In this background it is pertinent to note that it because of the disinclination
of the respondent to resign from the office of President, UDF was
constrained to move no confidence motion against the respondent for

removing her from the office. The voting in favour of no confidence motion



by 9 out of 10 UDF members is definitely an indication that she lost majority
in Panchayat committee on 24.03.2022 itself. As an obedient and loyal party
worker she has to resign from the office President then and there. But
respondent rather resign from the post, continued in power with the
support of opposite LDF members and thereby UDF coalition which
enjoyed the majority in the Panchayat committee was kept away from the
governance of the Panchayat.

31.Further, during the trial respondent has taken a contention that K C (PJJG)
was not a registered political party during the time of General Election to
the local authorities in the year 2020 and therefore the District President of
the K C (PJJG) has no authority to issue whip to the respondent. But the said
contention lost its significance after the judgment of Hon'ble High Court in
Deepak V Kerala State Election Commission (2023 (7) KHC 141). In the said
judgment Hon'ble High Court held that K C (PJJG) ought to be treated as a
political party for the purpose of elections held to the local authorities in the
year 2020. Therefore the said contention of the respondent deserves no
further consideration.

32.The evidence on record are sufficient to prove that after being elected as a
member of Panchayat as a candidate of K C (PJJG) , a constituent of UDF,
respondent has defeated the no confidence motion moved by the UDF, with
the connivance and support of LDF and now holding the office of President
with the connivance and support of LDF. There is definitely a shifting of
political loyalty of respondent to opposite LDF coalition. Respondent by her
conduct voluntarily given up her membership in the K C (PJJG) thereby
incurring disqualification under section 3 (1) (a) of the Kerala Local
Authorities (Prohibition of Defection ) Act.

33.The Hon'ble High Court in Rama Bhaskaran V Kerala State Election Commission
and Others (2018 (2) KHC 126) reiterated the position that a person, who is
a member of a political party, which in turn is part of coalition, who acts
against the interest of the coalition, or who has won the election with the
support of members of rival coalition would be seen acting against the
interest of his own political party, which has allied itself with a coalition.

34 Further in Eruthavoor Chandran and Another V Kerala State Election
Commission (2018 (5) 964) (DB) the Hon'ble High Court held that where a
member of a political party is aware of the decisions taken by the political
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party, but failed to act in accordance with the political directive, it would
amount to voluntarily abandoning of the membership of the political party
and he would be disqualified under section 3 (1) of the Act.

35.1t is settled law that if a member or group of elected members of a political
party takes a different stand from that of political party in which they are
members, it is nothing but disloyalty. There is evidence on the record that
respondent is aware of the decision taken by K C (PJ]JG), but failed to act in
accordance with the political directive and acted hand in glove with LDF
members to defeat the no confidence motion moved by UDF. It would
definitely attract the defection as provided under section 3 (1) of the Kerala
Local Authorities (Prohibition of Defection) Act and respondent is liable to
be disqualified.

36.In the result OP is allowed and the respondent is declared as disqualified
for being member Vathikudy Grama Panchayat as provided under section
3 (1) of the Kerala Local Authorities ( Prohibition of Defection) Act, 1999.
The respondent is further declared as disqualified from contesting as a
candidate in an election to any local authorities for a period of 6 years from
this date, as provided under section 4 (3) of the Act.

Pronounced before the Commission on the 22nd day of October, 2024.

Sd/-
A. SHAJAHAN
STATE ELECTION COMMISSIONER
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APPENDIX

Witness examined on the side of the Petitioner

PW1 : Shri. Declark Sebastian
PW2 : Shri. Vinod Joseph
PW3 : Shri. Pradeep George
PW4 : Shri.Aby Immannuel
PW5 : Shri. Sunil Sebastian
PW6 : Shri. M.]. Jacob

Witness examined on the side of the Respondent

RW1 : Smt. Sindhu Jose
RwW2 : Shri.Deepesh.V.V

Documents produced on the side of the Petitioner

Al : Copy of the declaration in form No.2 in respect of Smt. Sindhu Jose

A2 : Copy of the register showing the party affiliation of the elected
members of Vathikudy Grama Panchayat

A3 . Copy of the whip dated 18.03.2022 issued by Prof.M.].Jacob, Kerala
Congress District Committee, Idukki to Smt. Sindhu Jose

A4 : Postal Receipt

A5 : Postal Track consignment

Ab : Photograph

A7 : Copy of the whip issued to Smt.Sindhu Jose dated, 18.03.2022, by

President, Kerala Congress District Committee, Idukki

A8 : Photograph

A9 : Copy of the whip dated 18.03.2022 showing the affixture details at the
residence of Smt. Sindhu Jose on 23.03.2022

A10 : Receipt dated 23.03.2022
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All . Copy of the minutes of the meeting in connection with the no-

confidence motion against the President held on 24.03.2022

Documents produced on the side of the Respondent

Bl . Discharge summary in respect of Smt.Sindhu Jose from Government
Medical College Hospital, Idukki

B2 . Idukki Government Medical College Hospital Laboratory requisition
and report in respect of Smt. Sindhu Jose

Documents produced by Witnesses

X1 . Copy of the relevant page of the Oath Register

X2 . Copy of the relevant page of the register showing the party affiliation
of Smt. Sindhu Jose

X3 . Copy of the whip dated 18.03.2022 issued to Smt.Sindhu Jose dated,
18.03.2022 by President, Kerala Congress District Committee, Idukki

X4 . Copy of the minutes of the meeting held on 24.03.2022 at Vathikkudy
Grama Panchayat

X5 . Copy of declaration in Form-2 submitted by Smt. Sindhu Jose

Sd/-

A. SHAJAHAN
STATE ELECTION COMMISSIONER
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State Election Commission
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